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|; UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


; a I i a ih il a I ee oe) x 

: JACOBSON & COMPANY, INC., 

| Plaintiff, : 76 Civ. No. 2367 (EW) ; 
- against - : AFFIDAVIT 
|| ARMSTRONG CORK COMPANY, 

| Defendant. 


| 
|| COMMONWEALTH OF PENNSYLVANIA ) 
| : SS.: 


COUNTY OF LANCASTER ) 


PHILLIP W. UNGER, being duly sworn, deposes and says: 
1. I am General Sales Manager of the Architectural 


Ceiling Systems Division of defendant Armstrong Cork Company 


("Armstrong"). I submit this affidavit in opposition to plain- 


tiff's motion for a preliminary injunction. 


2. At the outset, I want to make the record clear with 


| resara to certain Armstrong ceilings sales policies. First, 
|it is Armstrong's policy to designate certain contractors as 


i| Armstrong ceilings distributors, as opposed to selling its ceiling : 


line to any contractor who might request those products. The 
reason Armstrong does not sell to every contractor who might want 
; to place an order is that Armstrong is interested in having its 


‘| ceilings, as installed, meet all performance and aesthetic 


criteria as advertised by Armstrong. In addition, the contractor 


In light of this, 


iiwill be assisting us in promoting our products. 
||} it is necessary for Armstrong to not only offer technical training ,, 


‘| but to develop a close relationship with and have confidence in the: 


{ 


i 


contractor-distributors who purchase Armstrong ceilings products 
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and who then undertake promotion of our products and the often 
‘ complex task of converting the Armstrong product specifications 
into installed ceilings. 

3. It is also Armstrong's policy to establish ceilings . 


' contractors to cover certain territories as areas of primary 


responsibility for its various products. In doing this, 
Armstrong attempts to create a balance which will provide 
Armstrong both with adequate representation and yet maintain only 


‘the number of distributor-contractors necessary to permit the kind 


of close working relationship which I described above. For this 
"reason, Armstrong is not likely to appoint an additional distri- 
, butor in an area if the existing representation in the area is 
-eheaely meeting its hopes and expectations. 

4. While Armstrong's needs can be met in certain areas 
of the country by a single ceilincs contractor-distributor, it is 


almost always desirable to appoint several contractor-distributors 


'in an area. In either event, it is not Armstrong's policy 
to require that any contractor-distributor buy its ceiling 
' products only from Armstrong or that it huy those products 


:' from Armstrong except where a competitor's product i demonstrably 


superior, and most do not. It is Armstrong's hope, of course, 
| that a contractor-distributor will purchase sufficient acoustical 
| eailings volume to make the relationship a desirable one from 
\ Armstrong's viewpoint. 
: 5. I am informed that Jacobson & Co. requested an 
"Armstrong ceilings contractor-distributorship in March, 1968 

| (prior to my assuming my present responsibi) ties on January l, 
1972). Among other things, Jacobson asked to be the sole 

' designated contractor-distributor in the Long Island and the 


| westchester-Rockland-Fairfield Counties areas and to be a second 
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Armstrong contractor-distributor in New York City and Northern 


‘New Jersey. (Exhibit a). on March 28, 1968 Mr. J. M. Goodwillie 


|, Of Armstrong granted some of these Jacobson requests, stating 


' that Armstrong would expect to be Jacobson's "sole major supplier" 


U in the Long Island area. (Exhibit B) I in no way understand 


" this to mean that Jacobson could not buy competit ve ceilings 

' products for use in Long Island and, in fact, Jacobson subse- 

"quent ly utilized substantial amounts of competitive products in 

the area. The fact is, however, that Long Island is a significant 

area of business for Armstrong ceilings; and Armstrong will 

‘;not designate a single contractor-distributor in such an area 

even eer Some reason to believe that the contractor-distributor 

wild provide it with adequate representation. Jacobson did not 

oe Armstrong with adequate representation on Long Island, 
with the result that Armstrong appointed Island Acoustics as an 
additional ceilings contractor-distributor in the area in 1973. 

6. With regard to the five counties of New York City 

‘and Westchester and Fairfield Counties, Mr. J. M. Goodwillie 
wrote to Jacobson on March 28, 1968 that "we would expect to re- 
place product lines where we could Supply equal or superior 
products." A similar statement was made with respect to Northern 
New Jersey and Rockland County. On the basis of my long term 
understanding of Armstrong's sales policies, this was in no way 
intended to preclude Jacobson from purchasing competitive products, 
‘and in any event, Jacobson subsequently: (a) retained all of its 

| pre-existing competing product lines; and (b) continued to sell 
‘substantial quantities of competitive products which, in our view, 
‘were either no better than or were inferior to Armstrong products. 
Thus, I am sure that Mr. Goodwillie's statement, which was quoted 

‘aan. was simply an attempt t say that Armstrong hoped and ex- 


‘pected that Jacobson would do enough New York City and other 
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business with Armstrong ceilings to make the relationship a 


desirable one from Armstrong's viewpoint. 


7. For reasons which ar. previously set forth, 
Armstrong designates ceilings contractor-distributors to cover 
areas of primary responsibility and encourages its contractor- 
distributors to provide Armstrong with effective representation 
within their respective areas. At the same time, however, it is 
Armstrong's strong policy to in no way inhibit, preclude or j 


render it impractical for a contractor-distributor to bid on 


common practice for Armstrong ceilings contractor-distributors 


throughout the country to bid on such jobs and, as a demonstration 


oo AA OOS OOS chr eet Some 


of this, I attach as Exhibit C a list of some recent instances 


which immediately come to mind. This in no way represents all 


i} contractor-distributors engaged in this activity, nor are all 


| 

| 

| 

| 

{ 

| jobs outside his own primary territory. In fact, it is very 
| 

{ 

| 

| 

| applicable jobs listed. 


8. Beginning in 1968, Jacobson took the position that 


it wanted Armstrong to designate it as a ceilings contractor- 


distributor in the Philadelphia area. Armstrong declined to do 


this for the reason that it already had full and excellent 


representation in the area. 


This decision was in all respects 


consistent with Armstrong's policy, as set forth above. 


9. Armstrong has also at all times acted in accordance 
with the policies set forth above in connection with Jacobson's 
bidding on ceilings jobs outside its areas of primary responsi- 
bility and has taken no steps to render it impractical or 
undesirable for it to do so. Armstrong's position in this regard 


as of early 1971 is clearly set forth in documents (Exhibit D) 


sccm tin shy etna: main 3 wtaeacatitaraotoe tnt titi GL EOC AD = OR tw 8 


such as the one identified below: 
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February 3, 1971 letter from Mr. J. 0. Sampson of 


Armstrong's Building Products Division to Mr. John D. 
Jacobson, President of Jacobson & Company, Inc.: 


"Following through on our telephone conversa- 
tion of last week, I again discussed with Jake 
Snyder our situation in the Philadelphia market." 


"Jake is distressed, as I am, that you had 
been led to believe that his office would be 
prepared to work closely with your Philadelphia 
branch starting in 1971. If you gained this im- 
pression from me, I can only apologize for mis- 
leading you. You did point out last summer that 
it would be impractical to carry two manufacturer's 
stocks at Elizabeth, and that you would be shipping 
Armstrong material for remodel jobs into the 
Philadelphia market." 


"We agreed that it would not be practical 
to service all of your jobs from Elizabeth and 
that you would need factory shipments to job 
sites to operate efficiently. ..." 


"Jake recognizes your problems with a cen- 
tralized warehouse at Elizabeth and your right to 
order Armstrong material for shipment into his 
territory when this is to your acvantage. 1 « +" 

". « . Jake's position is that you have the 
right to promote and sell Armstrong materials in 
the Philadelphia market if you elect to, but he 
doesn't feel that he should encourage this through 
his office." 


"In developing this business, we have always 
felt that our district managers must be given the 
right to establish the distribution that they feel 
is best for their own territory. .. ." 


10. As can be seen from the foregoing, Armstrong 
| followed its policy in dealing with Jacobson of respecting a con- 


_tractor-distributor's right to sell Armstrong ceiling products 
| 
Joutside its areas of primary responsibility. One problem that 


4 


| Armstrong occasionally incurs in following this policy, however, 


lis how to provide a contractor-distributor bidding outside its 


4 
, usual area with support which is substantially similar to that 


which it has grown to expect from its local regional office while 


j 


a 


RE IY IE TREN EE ARENA EE ON PREREE 


H daéing within its primary area. Armstrong's practice HG Fs 
' regard is as follows: A contractor-distributor bidding outside 
‘its designated area is asked to 2perate through the cegional 
office nearest its home location in connection with the transaction 
i Of that business as much as possible. The reason for this is 
‘that these local regional offices are set up to deal with certain 
: eontractor-distributors, and numerous administrative, logistical, 
-and staffing problems are created for a regional office to deal 
with relatively unfamiliar contractor-distributors from outside 
the region that are involved in a specific local job. Thus, a 
contractor-distributor that is bidding outside its primary area 
.. is asked to obtain preliminary information, such as price quota- 
tions, through the regional office nearest its home location. If 
| it decides to bid, the regional office in the area in which it 
" bidding in no way encourages the general contractor to accept 
the bidmade by the local Armstronc contractor-distributor, as 
opposed to the "outside" bid. If the "outside" bidder is awarded 
the contract, it places its order for Armstrong materials through 
“the regional office nearest its home location, which gets credit 
‘for half the sale. The regional office where the job is located 
, gets credit for the other half. It is important to note that all 
' Armstrong contractor-distributors are furnished the price lists, 
- literature and technical brochures, which are necessary to bid 
. Armstrong ceiling specifications on projects. If special pricing 
iis required, this pricing is administered by the home office in 
‘| Lancaster and not by the regional office. It is therefore as 


easy for an "outside" bidder to secure prices as it is for the 


‘| 
;, Local bidder to do so. 


ll. Once an Armstrong contractor-distributor starts 
| installation work on a job, the primary service prov.ded by the 


', regional office is to expedite delivery and to geal with on-site 
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_ complaints concerning Armstrong ceiling products. When a 

' contractor-distributor is undertaking a job outside its local 

, area, we ask it to consult with the regional office nearest its 
home location regarding delivery problems since that is the 
office through which the contractor-distributor placed its 
order. With regard to on-site complaints regarding Armstrong 

|| ceiling products, however, there is no predetermined policy as 
i. € whether Armstrong support for a contractor-distributor 

. operating outside its area will come from the regional office 
nearest its home location or from the region. 1 office in which 
the work is being done. As a general rule, we prefer to have 

. personnel from the regional office nearest the contractor- 
 dtetributer's home location deal with such matters. On some 

" occasions, however, it simply makes no sense, for example, to 

1. $end men from the Northeastern regional office to deal with a 
complaint in the Mid-Atlantic region. In such instunces, the 
{| regional office where the work is beinc done is asked to handle 
‘the matter on behalf of the "outside" contractor-distributor. 


While it might be slightly inconvenient for a contractor- 


. distributor operating outside its local area sometimes not to 


“have the continuous convenience of a "local" Armstrong representa- 
, tive where the work is being done, the fact is that any such in- 

' convenience is minor and in no way places the contractor- 

| distributor at a competitive disadvantage. 

12. The procedures outlined above are the procedures 
that Armstrong has at all times tried to observe in providing 


' support to Jacobson on ceilings jobs in the Mid-Atlantic area. 


received adequate support fr 


cna liicane | ata -rbinapsi 
Cen eed o 
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a ceilings job his firm had wanted to bid and stating that "we 
were unable to bid the job on the basis of Armstrong." Since 
Mr. Binns received this letter shortly after I took over my 
present responsibilities, he referred ie to me for investigation 
and reply. I took the complaint very seriously, and in the 


course of responding, statec as follows: 


"We certainly respect and encourage your 
right to sell whomever and wherever you desire. 
However, we staff our regional office with 
enough personnel to service contractors located 
in that area. Dick Wiley, Joe McGinty, Dave 
Domber and Bob Baram will continue to render 
whatever assistance yo" operations may require. 


Our Philadelphia pers 1 will do tne same 
thing for our contractors there. . ..." 


"John, assistance to our contractors is a 
major premise upon which we operate. It is the 
reason that we enjoy the success in the business 
that we do. We shall continue to pursue such a 
source of mutual benefit and good will." 

| (Exhibit E) 
| 


13. For some reason not known to me, my foregoing 


lupeaueces prompted the following repiy from Mr. Jacobson on 


| February 22, 1972s 

| "I regret that Armstrony is unwilling 

| assure us that the problems we encountered 
bidding jobs for Armstrong products in the 
Philadelphia area were not inadvertent. In 

| fact, it would appear from your letter that 
our difficulties stem from a concerted effort 
on Armstrong's part to inhibit us from expand- 
ing our successful promotion of Armstrong pro- 
ducts into areas served by other Armstrong 
distributors.” (Exhibit F) 


14. I recall being shocked by the foregoing reply since 
I simply could not understand how Mr. Jacobson could possibly have 
misinterpreted my letter in the manner reflected in his reply. 
In any event, I subsequently sent a March 9, 1972 letter to Mr. 
Jacobson in which I again tried to make our position completely 


clear. In the course of that letter, I stated as follows: 
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| 
| 
"First, may i say again that there is | 
absolutely no attempt being made to inhibit } 
Jacobson, or any of our contractors, from | 
bidding Armstrong products anywhere. Con- | 
tractors heidlinc our line often bid and H 
install materials on prejects far removed t 
from their home office. .. ." 
"Also, our represeutatives are instructed | 
to service all of our contractors' requests for | 
prices of 'special' items when requested; this | 
is true for technical assistance, too. If you | 
had a problem in this area it certainly must | 
have been inadvertent and we shall take the | 
necessary steps for corrective action. This | 
type of service is one of our strengths as a 
supplier." (Exhibit G) | 
| 
: | 
15. The foregoing effort on my part was more successful 
than the preceding one, since on March 16, 1972 Mr. Jacobson wrote | 
back expressing pleasure over the assurances contained in my 
tatest letter. (Exhibit H) In any event, I never again heard 
any complaint of any kind from Jacobson regarding the extent or 
nature of the Armstrong support that Jacobson received on its 
ceilings projects in the Mid-Atlantic region. Further, I under- 
| stand | such support was at all times and .a ali respects in 
keeping ».th Armstrong's policy of previding maximum assistance 


to its contractor-distributors regardless of the location of the 


project in question. 


16: Turning to another subject, I participated and 
completely concurred in the decision to terminate Jacobson on 
March 19 of this year. In the course of making this decision, 
there was at no time any consideration or discussion among 
Armstrong personnel concerning Jacobson's sales outside its area 
of primary responsibility. In the first place, this is simply 
not a consideration Armstrong would take into account in 
determining whether or not to terminate a contractor-distributor. 
Secondly, while Jacobson had in the early 1970's been awarded a 


fair nuiiber of ceiling contracts in the Mid-Atlantic region on the 
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|, basis of Armstrong and competitive products, the fact is that 

| we12 before 1976 it had made the business judgment to substantially 
| withdraw from the Mid-Atlantic region (without any influence : 

| whatever from Armstrong). This trend started as early as 1970 

‘with the closing of jecemennts Philadelphia office and warehouse 

| and with the subsequent establishment of a small sales office in 
Cherry Hill, New Jersey, manned with one person to sell ceilings 

|, and partitions. This venture apparently wa not successful, and 

|| this operation was also thereafter closed. The volume of busi- 

| ness enjoyed by Jacobson dwindled substantially when it removed 

'| its presence from the Mid-Atlantic region, and Jacobson relegated 

| its hidding to the occasional big project. Accordingly, since — 

'' volume generated in the Mid-Atlantic region was not significant, 

it could not possibly have been a factor in terminating Jacobson. 


|; Consistent with this is the fact that Mr. Jake Snyder, the 


-Mmanager of Armstrong's Mid-Atlantic regional office, was not 

_ consulted in connection with the termination decision and was 

|, not even notified of it until well after Jacobson had been notified. 
, 17. The reasons for terminating Jacobson were basically 

| twofold, namely: (a) Jacobson's sales of Armstrong ceilings 

| products started and continued to decline as it changed its 

|; policy from bidding the broad spectrum of non-residential con- 


sticuction to a very selective approach of bidding primarily on 


‘| large projects not, in themselves, attractive from Armstrong's 


|| viewpoint; and (b) the relations between the two companies had 


| 
iF 
i 
i! 
| 
| 
ij 


‘| deteriorated to an extent that we strongly believed we could no 


et 


longer ccntirue to do business with Jacobson. Each of these 


factors is discussed separately below. 
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Jacobson's Sales 

18. Through 1973, we were pleased with the volume of 
Jacobson's purchases of Armstrong ceiling products. At some 
point around 1973, however, Jacobson made the decision to con- 
centrate only on large jobs and to cut back on its sales force 
and its broad-based sales effort. The result was that Jacobson 
began to close fewer jobs. We were concerned about this at the 
time because a reduction in jobs closed during that period meant 


lower purchases in 1975-1976 and the years ahead. Also of 


competitive than smaller and medium-sized ones and therefore less 
profitable to Armstrong. In any event, the immediate result was 
that Jacobson's purchases of Armstrong ceiling products declined 
from approximately $1,100,000 in 1973 to $816,000 in 1974. While 
the 1974 volume was still substantial, it primarily represented 
orders that had been closed prior to 1974. By 1975, Jacobson's 
purchases of Armstrong ceiling products continuedther decline to 
$588,000 and, much more importantly, Jacobson was closing very 
few orders that would result in purchases of those products in 
future years. Thus, we estimated that Jacobson purchases of 
Armstrong ceiling products would be about $300,000 in 1976 and 
that such purchases would continue to deteriorate in the years 
ahead. In fact, Jacobson's purchases for the first quarter in 


1976 aggregated $75,000. 


19. This decline in volume further is supported by 


Jacobson's list of “outstanding commitments" for Armstrong 


concern was the fact that the big jobs are generally much more 
j 
| 
| 
| 
i 
| 
| 
| 
| 


materials delivered to Armstrong on April 6, 1976 (Exhibit I). 
Even assuming that, as Jacobson contends, $500,000 worth of 


Armstrong materials is involved, this amount should not be 
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construed as reflecting future actual or annual purchases by 
Jacobson of Armstrong ceiling products for the following 


reasons: 


(a) The list almost certainly includes all future 
jobs on which Armstrong ceilings materials might be 
utilized, so as to assure Jacobson a firm price quo- 
tation for jobs it both has bid and been awarded. 

Thus, actual future purchases will be reduced to the 
extent that Jacobson is not ultimately the successful 


bidder on each job. 


(b) Orders placed for the jobs listed are not 
binding on Jacobson, and it is not unlikely that 
Jacobson will place its final order for some jobs with 
a competitive manufacturer, again reducing actual pur- 


chases to the extent that Jacobson elects to do so. 


(c) Many of the jobs listed involve very recent 
orders. Accordingiy, actual shipment (and invoice) 
dates will extend into the future as long as two years, 
thereby spreading all purchases finally derived from 
the $500,000 in Jacobson "commitments" over that entire 


period. 


20. Jacobson's performance in the important Long 
Island area is typical of the problem faced by Armstrong. Its 
Long Island branch purchased approximately $350,000 from Armstrong 
in 1973. These purchases had declined to around $235,000 in 1974. 
This branch was closed in 1974 and available records indicate 
practically no shipments of material into this area during 1975- 


1976. This same situation is applicable to the metropolitan New 


York and Northern New Jersey areas. As a matter of fact, Jacobson 
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| has now closed down its New York City operatimand is operating 

|| eaty from its Elizabeth, New Jersey Branch. 

21. Jacobson's decline in ceilings purchases during the 
| 1974-1975 period are the sharpest of any of Armstrong's major 

| Sinteechaeoianpisieses in the New York area. As a mattix of 

| fact, Circle Industries sales increased from $886,000 in 1974 to 


| nearly $919,000 in 1975. William Scully's purchases increased 


i| from $548,000 in 1974 to $650,000 in 1975. 


22. Contemporaneous documents reflect the degree of 
|, Armstrong's concern in 1974, 1975 and 1976 over Jacobson's 

‘| performance. Examples of such documents are identified below: 
| (a) January 1975 Territorial Analysis by 


Paul R. Langan of Armstrong: 


"The major shake-up has been with 
Jacobsen & Company. 


“Jacobson & Company has been totally 
reorganized. They no longer are actively 
bidding work out of Elizabeth. . . . What 
they have decided to do is to terminate 
their Plainview, New York Overation, and 
drastically cut back personnel in Elizaoeth 
- « « « It is obvious that taney had to cut 
back much of their overhead in order to 
continue in this business. This situation 
came about because of very agsressive bidding 
tactics by Sloan Acoustics. By cutting back 
their personnel they have also abandoned the 
promotional aspect of the business, seeing 
as they have no one left to promote... . 


"Bad business deals and too many bad 
jobs have forced them into this decision.” 
(Exhibit J) 

(b) Spring 1975 Memorandum by P. R. Langan of 
Armstrong entitled "Long and Short Range Plan New 


Jersey": 
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"First of all, I want to start out with 
the proper centractors. ... I think that 
four contractors will be sufficient, but I 
want to delete any jsossible non-performers. 
I will, therefore, suggest that Jacobson & 
Co. be dropped by Armstrong. Their people 
are very confused in regard- to the future 
of their business _- New Perse ed 
What they were to Armstronc in the past, as 
far as an active promotiona: firm with the 
ability to close a job, the; no longer are. 
They have no contractor saiesmen in New 
Jersey; where they once had many (in 
Southern Jersey) . . . With all of these 
new products to promote, one thing I don't 
need is another bid firm, one that has 

' trouble closing jobs." (Exhibit K) 


(c) Memorandum by Xobert A. =aram entitled 


"Territory Analysis . . . 1976": 


“Jacobson was nowhere in 1975. Their 
entire organization was decimated. Their 
Long Island operation died with the departure 
of Hank Eckstein. ‘Their New York staff was 
cut to the partners and 3  :timators. I see 
Jacobson as avery small factor... but 
they will survive." (Exhibit L) 


(d) Memorandum entitied “Territory Analysis 


Update for 1975" by P. R. Langan of Armstrong: 


"The most drastic change in our contractors 
organization has taken place at Jacobson & Company. 
They are no longer actively bidding out of their 
Elizabeth office, and this has resulted in an 
empty backlog for 1976. Hopefully they will be 
making some sort of comeback in 1976. They plan 
on moving all the company operations from New 
York into the Elizabeth office by this summer. 
John Jacobson has made it a company policy to 
bid only on 'big work' (which is a problem in 
itself; there is no ‘big work’). In keeping 
with this idea, they have issued Pink slips to 
the remaining salesmen from the Elizabeth office 
: - » As of this writing, Jacobson is not a 
factor among New Jersey ceiling contractors. 
They have not closed a job in a year and are no 
longer relied upon by local general contractors 
for prices." (Exhibit M) 


(e) July 31, 1974 Memorandum from Mr. Caldwell of 
Armstrong entitled "Job Follow-Up Report Second Quarter, 


(1974)," pg. 3: 
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"In my first quarter report, I made the 
statement that with Island Acoustics and 
Jacobson we appeared to have the horses on 
the Isiand. Unfortunately one of our horses 
passed away which causes me to somewhat re- 
tract that statement. Jacobscn closed up 
shop and moved to New York and Elizabeth." 
(Exhibit N). 


Deteriorating Relationship 


Between Jacobson and Armstrong 


23. In early 1974 Jacobson transmitted to Armstrong 
an extremely detailed, printed form for use in connection with 
Jacobson complaints about Armstrong ceiling products. In a 
covering memo circulating the new form among Armstrong personnel, 


our Mr. Koehn made the following comment: 


"as a concerned student of the ceiling 
systems business, I thought you'd be in- 
terested to know how the big 'J' plans to 
handle material complaints with suppliers." 


"Rather thorough, isn't it?" (Exhibit 
OO}. 


Handwritten notes of others appearing on Mr. Koehn's 
covering memorandum were as follows: 
“you'd better hold onto your pocket 
book when you deal with these people." 


and 


"So, so professional!!" 


24. By the end of 1974, Jacobson's complaints in 
dollars as a percentage of ceiling sales was running at a rate of 
six times Armstrong's national averae. Actually, the ratio 
would have been considerably higher than that if I had not 
deleted from the calculation those Jacobson complaints which had 
some merit on their face. These complaints involved an undue 
expenditure of time and manpower to resolve and, in any event, 
relations between Armstrong and Jacobson deteriorated at an 


accelerating pace throughout 1974 and 1975 to the point that they 
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were intolerable and to the point that any kind of an amicable 
business relationship was impossible. This deterioration is 


evidenced by documents such as the following: 


(a) September 5, i375 - Memorandum from Mr. 


Wiley of Armstrong to Mr. Butler of Armstrong: 


"I fought this claim for two years and 
we carried the deduction on our ledgers for 
that length of time. As a matter of principle, 
I finally succumbed to Gottfried's plea to 
clean up the ledger. I was going to carry it 
forever. As far as I was concerned, > was 
the same old Jacobsor baloney. Make a 
mistake and then find an excuse to pin it 
on a supplier. 


"John will just find us tougher and 
tougher to deal with if he insists on this 


time honored Jacobson approach to ‘working' 
with suppliers." (Exhibit P). 


(b) February 10, 1975 Letter from Mr. Baram of 


Armstrong to Mr. Jacobson: 


me to my attention that 
Company crdaer has run 


"JOhn, 1 has cor 
another Jacobson ana 
amiss... 


"Let's get this matter off che books 
aS soon as possible. There is absolutely 
no justification for a credit here = = - 
our prices are time of shipment unless 
otherwise noted. We shipped well within our 
shipping promise when this order went out 
- - - Therefore the prices billed are 
correct." (Exhibit Q). 


(c) May 21, 1975 Memorandum from Mr. Hadfield of 


Armstrong to Mr. Smith of Armstrong. Handwritten notes 


of Mr. Unger and Mr. Smith read as follows: 


"Bob, 


“I'd have to know cost but based on 
a couple of pending claims I have little 
interest in doing anything for this firm 
[Jacobson]. 


"R Li] 
That's putting it mildly 


"Dave" (Exhibit R). 
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(d) July 16, 1974 Memorandum from Mr. Wiley of 


Armstrong to Mr. Unger Re: Jacobson's project at the 


Philadelphia Courthouse: 


"Attached is ali our correspondence, our 
order form and Jacobson's purchase order on the i 
subject job. More importantly is a copy of my | 
note as I took down the requested information 
from Jack Binder and then quoted him. The 


prices were confirmed by my letter of November 
2B pyc gS, 


By 


“This is the third time in seven months 
that Jacobson & Co. has tried to hold us res- 
ponsible for interpretation of specifications, 
hanging their hat on the basis of our quotation 
and/or what our literature Says or doesn't say 


. > . 


"To this day we haven't seen a copy of this 
specification. . .." (Exhibit S). 


(e) 


May 2, 1975 Memorandum from Mr. Baram of 


Armstrong to Mr. Butler of Armstrong: 


“John Higgins, the Jacobson salesman, will 
accept, he now indicates, an STC of 35-39. But, 
i as usual with this customer, there is a kicker 


"So, they are now trying to unfairly squeeze 
us for an STC of 35-39 at the 3.305 price. 


"Bob, it is my feeling that they may have a 
le here but this is just a ploy to ‘sweeten the 
. berries ‘ 4 - 
job' to the tune of $7006 + for Jacobson. 


“One more thing, Higgins‘ main Yjob" right 
now is to ‘better the contract' on Jacobson jobs." 
(Exhibit T). 


(2) 


March 21, 1975 Memorandum from Mr. Gottfried 
of Armstrong to Mr. Wiley of Armstrong Re Jacobson's 


project at Newark State College: 


- - »- We see from Bob Butler's memo of 
February 26 that you were going to write 
Jacobson and tell them to pay up." 


“As you recognize, this thing is now 
more than a year old; and it would seem in 
that length of time some agreement could 
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have been reached which would settle this 
bill. From our point of view, .+ seems 
totally unfair that we should be carrying 
this outstanding balance." (Exhibit U). 


(g) May 9, 1975 Memcrandua: Less. Mr. Wiley of 
Armstrong to Mr. McNaughton of Arms zroeng: 


"John Jacobson was nice enough to pull 
together the whole ream of correspondence we 
have had on the subject claim =nto one nice 
tidy package. This was with his letter of 
rebuff addressed to ours truly. 


"All of this is eatentiy redicilious (Sic) . 
Would you please cail me on Monday morning, 
May 12, to discuss this further. I am going 
to try to see John o: Monday afternoon and take 
one final stab at settling it peacefully." 
(Exhibit Vv). 


(h) Handwritten Armstrong Notations on a 
December 11, 1973 letter from Jacobson to Mr. Wiley 


of Armstrong: 


"This position of contractor can 
never be allowed to std. He's a crook" 
(Exhibit W). 


(i) May 28, 1975 letter from Mr. Gottfried of 
Armstrong to Mr. Jacobson: 


"AS you are aware, we have several large 
Outstanding deductions on your account which 
date back many months and, in fact, one goes 
back as far as February, 1974. We have been 
advised by our marketing people that these 
deductions are not in order and that payment 
should be forthcoming from your company. . 


"In view of the length of time these 
deductions have been outstanding, we feel 
it is only reasonable that we now ask you 
to pay the total amount by June 13. In the 
event payment does not reach us by that date, 
we will seek alternative measures to collect 
this outstanding balance." (Exhibit xX) . 


(j) Internal Armstrong Note Appearing on 


Exhibit X: 


3114 


“This will confirm Phil Unger's request 
that we write to Jacobson and tell him the 
claims are due and give him a couple of weeks 
to pay. If they do not pay by that time, our 
plan of action will be to call John Jacobson 
and tell him we are going to hold orders until 
they do pay." 


(k) July 22, 1975 Memorandum (p. 3) from Mr. 


Baram of Armstrong to Mr. Wiley of Armstrong: 


"I followed up with the customer, contin- 
uously, for nearly 18 months. The real serious 
Situation occurred near the end when the amount 
of sizes was finalized. Until then we did not 
have a real big problem. 


"But, Dick you are right. I'm sure they 
were shopping that job all along. The same way 
they do on every job. 


"Perhaps we should ask whether we are doing 
business with honorable people as opposed to how 
did or could this happen. Are our people that 
bad? How come every time "we' screw up it's 
with Jacobson? Our other contractors bid and 
take difficult work. Why is it only these 
people have problems with us?" (Exhibit ¥ys 


(1) August 26, i975 nOorancun from Mr. Butler 
of Armstrong to Mr. Wiley of A mstrons: 


"Enclosea please find sore correspondence 
from our mutual friend in New York City. 


"I realize that the apove is probably just 
a bunch of wasted words, particularly since a 
policy adjustment has been entered and I signed 
it. [Explanation of why Armstrong was right] 


"While I realize ids 'water over the dam', 
I thought you might want to point this out to 
John if you deem necessary. As John says, ‘It's 
a matter of principle’." (Exhibit Z). 


(m) July 11, 1975 Letter to Armstrong from Mr. 
Phillip Miller of Jacobson: 


"Your invoice for $8.24 to cover costs of 
additional freight is hereby returned. Whatever 
deal the driver of the common carrier and the 
customer made in regards to delivery of material 
to a special location was between the driver and 
the customer. It is our understanding that the 
customer paid the driver $10.00 to deliver this 
material to her basement since the general con- 
tractor was absent. 
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"Regardless, all deliveries are tailgate 
and we understand this as do ali our customers. 


This is an apparent cover fer the additional 

time the carrier driver made for ‘coffee money'." 
(Exhibit AA). 

25. In addition to the fore: sing, Jacobson did a ! 


number of other things which, cute frankly, we just found 


abrasive. While no particular such oc~irrence was in any way 


determinative or even a factor in th» xcecision to terminate 
Jacobson, I nevertheless feei tnat a few examples such as the 
following will help to convey a further understanding of the 


presently hopeless nature of t-e relations between the two 
companies. 
26. On several occasions, Jacobson stated to me or to 


individuals in our regional office that it was considering 


institution of non-antitrust elated Litigation regarding 


disputes arising in the course of day-to-day transactions 


between the two companies. 1f frankly considered such statements 


< + emanate nent ete ee en tne acer te ee om Gee Aan 


jas threats, although unti.z the instanc witigation, Jacobson did 
t 


jnot institute any lawsuit againsr Armstrong. 


| 27. Another example concerns Jacobson's "Suppl 
ppiy 


Center." In 1974 Jacobson opered a “Supply Center” from which 


it sold Armstrong and other ceiling products at wholesale to 


those who wished to install them themselves. We did not quarrel 


ith that. Several other Armstrong distributor-contractor firms 


located in the Northeastern region also conduct wholesaling 


activities. The distinction, however, is that unlike Jacobson, 


these firms continue to place major emphasis on bidding the entire 


ommercial contract market and their contract velume continues 


© grow. The irritant occurred in October, 1975, when Jacobson 


advertised Armstrong ceiling products from its "Supply Center” 


at 33-1/3% off Armstrong prices. (Exhibit BB). Again, we 


do not dispute the right of any of our contractor-distributors 
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to sell Armstrong ceiling products at whatever prices they deem 


appropriate. What concerned me about Jacobson's publishing a 
price list at “one thiru" off Armstrong ceiling prices, however, 


was the following: 


(a) It was not clear in the mailer that Jacobson 


was “selling off" existing stock. This, coupled with 


the specific reference to Armstrong costs, led me to be 
concerned that our other contractor-distributors would 


conclude that Armstrong had given a special break to 


Jacobson on prices. Whether I was right or wrong, I 
had the feeling that the price list was intentionally 
worded with a view toward conveying that impression, 


and 


(b) Much more importantly -- the ceiling prices 


charged to our contractor-distributors are very confi- 


dential. The reason for this is seif-evident, namely: 


if non-Armstrong contractors knew what Armstrong 


contractor-distriputors paiac ror tneir products, they 
would be in an advantageous pcsition to bid against an 


Armstrong contractor-distributor on a specific project. 


For this reason, I felt that our other contractor- 


distributor customers were going to be quite irate when 
they learned that Jacobson had published these confiden- 
tial prices and that this could end up in competitive 
hands. This is what Mr. W. Koenig of Armstrong meant 
when he transmitted the Jacobson mailer to me with the 


following note: 


"The enclosed stock sheet should be of 
interest. Thought you would like to know ‘ 
what some of our irate customers are talking 
about. Getting rid of existing old stock is” 
one thing but why broadcast our current prices 
to the trade.” (Exhibit CC). 
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28. Upon receiving the Jaccivcon mailer from Mr. Koenig, 
I was frankly irritated for tne reasons set forth above. 
Accordingly, I transmitted it to Mr. Viiey, the head of our 


Northeast regional office, wih the ->..cwing note: 


“Here is an example of ».at I mean - 
We'll hear about tnis from f.u:ny of our 
Phila customers. Tnese peop .2 don't give 
a damn about [Armstrong) - "ev never have 
and never will. I doubt ver. seriously if 
the $ we'll get in '76 is r+aily worth the 
grief.” (Exhibit Cc). 


29. Another typica: probici occurred in February, 1976 


In order to understand wha: “«:pened chis time, it is necessary 


bid on Government GSA programs such as tederal office building 


to understand that it is a very compic.. undertaking indeed to 


complicated performance specifications covering acoustics, lLight- 


ing, fire-ratings, flexibility, etc., requiring Armstrong to 


ce cenewememeneanenaass vem. amane semana se naare.oe » mamesmemeeente Sumecawet we ae sae. os 8 


me Without belaboring tne poirct, these projects involve 
[i a detailed technical sroposai -cor the contractor- 


{distributor desiring to bid <ne project. Armstrong had worked 
\ 


i 
with Jacobson on one of these orojects in i973 (New York Job - 
Foley Square) and had put forth a major effort on Jacobson's 

behalf, only to have Jacobson bid another manufacturer's ceilings 


system. 


30. We fully recognize that Jacobson is completely 
within its rights to bid competitive products whenever it wishes, 
and I do not recount the foregoing as an example of an irritant. 
I do recount it, however, as background for what occurred in 
February, 1976, when Jacobson representatives approached Armstrong 
personnel with a proposal. While I was not involved in the en- 
suing discussions, I constantly kept abreast of the situation in 

supervisory capacity. I understand that the following is what 


ccurred: 


315. 


(a) The Jacobson representatives said that 


at Jacobson was going to bid on a Federal Office 


building ceiling job in Atlanta, Georgia and asked if | 
Armstrong would like to provide a ceilings price quote. | 
They said that while Armstrong could not legally re- : 
fuse to quote them, we nevertheless didn't have to if | 
we didn't want to and that they would simply quote 


competitive products in that event. 


(b) Given an option, we had no interest in 


quoting Jacobson on the project. Based on past 


bs experience, I was convinced that Jacobson would 


advantage in bidding competitive products against 
je other Armstrong contractor-distributors. 


: (c)} When Mr. Jacobson was informed of our 


| 
simply take our quote and use the knowledge to its 
feelings that, given an option we would prefer not | 


to quote, he switched gears and demanded a quotation 


from Mr. Lopez of our Northeast regional office. 


| 

i} 

{ 

| 

| (d) Upon receiving the roregoing demand, 
Mr. Lopez asked if Jacobson would commit to bid 


Armstrong if we provided the quotation. The answer 


was an emphatic "no." 


(e) As soon as possible thereafter, Mr. Lopez 


provided him with the quotation that had been demanded. 


As I had suspected, Jacobson then used the knowledge 


gained from Armstrong's quotation to bid competitive 


products against the Armstrong contractor-distributors 


which were bidding Armstrong ceiling products on the 


en 6 ne ee nee an tee eee ee es 
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project. As I understand it, Jacobson won the 
bid on this basis (see memorandum from Mr. Lopez to 


Mr. Wiley (Exhibit DD). 


31. For tne following zveasons, I do not believe that 
Jacobson will be irreparably harmea by our having terminated it 


as an Armstrong contractor-distributor of ceiling products: 


(a) Jacobson built its ceiling business on 
the basis of non-Armstrong c2iling products during 
the more than 70 years it was in business before it 


became a contractor-distributor of Armstrong ceilings. 


(b) Over 90% of ceilinys specifications that are 
written in the Northeast and Mid-Atlantic regions apply 
to more than one competitive ceiling product. In addi- 
tion, there are many lines of competitive ceiling pro- 
ducts which are available to, and utilized by, Jacobson. 


These lines include Ceiotex, U.S. Gypsui, Conwed and 


Owens-Corning. Whiie I prefer to believe that Armstrong's’ 


ceilings line is the best, i nevertheless recognize that 
these competitive lines are comparable to Armstrong's, 
both in quality and in breadth of assortment of products. 
In any event, the total assortment of products contained 
in these competing ceiling lines is as broad as, if not 


broader than, Armstrong's. 


(c) Jacobson actively utilizes all of the above- 
mentioned major ceiling lines and, in addition, has 
access to almost all other ceiling lines that Tt 


desires to utilize. 
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(da) While Armstrong has certain ceiling designs 
which its competitors do not have, its competitors 
also have certain designs which Armstrong does not 
have. The fact is that there are practically no 
Armstrong products, if any, for which there are no 
comparable competitive substitutes. 

(e) While I have no understanding regarding 
what constitutes a relevant product or geographic 
market in legal terms, I do have some understanding 
regarding Armstrong's market share with regard to 
ceiling products. On a national basis, Armstrong 
sells well under 35% of such products, and I further 
understand that Armstrong's percentage in New York 
City, Long Island and Northern New Jersey is con- 
Siderably less than the national average. 

(£) Jacobson's sales volume in no way stems 
entirely from the sale of ceiling products; it is mv 
belief that the Jacobson firm has other businesses 
(e.g., partitions) that are larger in dollar 
sales than its ceilings volume. 

(g) A very small percentage (perhaps 5-8%) of 


the total specifications for ceilings on commercial 


buildings require a "proprietary" product, whether 


it be Armstrong or a competitor's. Of those that are 
so specified, there is absolutely no assurance that 
the specified product finally will be installed on 
the project. Almost invariably, architects will 
consider the substitution of a comparable product if 


requested by the contractor. Thus, the "breaking" 
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of a "proprietary" specification by submission of a 
comparable substitute is a common practice, occurring 
in approximately 60-70% of ali cases. As stated pre- 
viously, practicaliy every, i* not every, Armstrong 
"proprietary" ceiling produc. i.as a comparable compe- 
titive substitute. The addiz ional fact is that most 

of these comparable competitive substitutes are in- 
cluded in lines already utilized by Jacobson and the 
remaining substitutes are accessible to Jacobson. 
Accordingly, Jacobson will not be harmed by its in- 
ability to purchase Armstronc:'s "proprietary" ceiling 
products directly from Armstrong, since it will be able 
to compete effectively with comparable products both in 
its contract and, I should add, its wholesale ceilings 
businesses. 

(h) Almost all, if not all, Government ceilings 
projects open their specifications up to various com- 
petitive products. In addition, most large non- 
Government projects open up their specifications to 


several competitive products. Almost all of these 
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projects involve ceiling products that are not "proprietary" 
items and are common to all competitive ceiling lines. 
Accordingly, since Jacobson now concentrates almost solely 
on larger jobs, it should almost never encounter a speci- 
fication that would insist only on an Armstrong ceiling 
product. 

(i) There always have been and there presently are 
many contractor-distributors in the Northeast region 
that do not carry the Armstrong line, but nevertheless 


have competed successfully with Jacobson and our other 


contractor-distributors over the last 8 years. 


/ 


319 a 


(j) The Jacobson Supply Center, which wholesales 
ceiling products to those who wish to install such 
products themselves, should not be harmed by the 
Armstrong termination. To begin with, its volume is 
quite low. Furthermore, as indicated above, Jacobson 
utilizes or has access to various competitive lines 
that include the breadth of Armstrong ceiling products. 
In addition, the fact is that there are more than 150 
Similar supply centers in the United States. A list 
identifying such centers 1s attached as Exhibit EE 
and a map indicating their locations is attached as 
Exhibit°’FF. Of all of these 150 centers, not one 
handles Armstrong ceilings as its major line and 
possibly only one or two handle any of our ceiling 
products at all. Further, I understand that, in 
general, these centers are doing a flourishing 


business without Armstrong ceiling products. 


32. -While it is my view that Jacobson will not be 

| appreciably narmed by the Armstrong termination, it is also my 
| wee that Armstrong would be substantially prejudiced if it 

| were ordered to reinstitute relations with Jacobson. First, 
we terminated Jacobson because we felt that Jacobson was not 
adequately promoting and bidding Armstrong ceilings. If we 
were compelled to resume sales to Jacobson, this condition and 
the concomitant damage to Armstrong that prompted our decision 
would also resume. Second, we are currently in the process of 
| studying various alternatives concerning Armstrong's ceilings 
representation in the areas where Jacobson did most of its 


! Armstrong ceilings business. This work would come to an outright 


standstill during the neriod of litigation. and our various 


a 


3 
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options in this regard wouid be virtually eliminated if we were 
forced to resume relations with Jecohson. Lastly, and just as 
importantly -- it is a simple fact that relations between 
Armstrong and Jacobson have deterivo.ated to the point where we 
feel we just can't do business with Jacobson. If Armstrong 
were ordered to resume business dealings with Jacobson under 
such circumstances, the result would be an administrative 
quagmire and a clash of personalities which would be of very 
serious proportions. 

33. For all of tne fore: ving reasons, I respectfully 
request that Jacobson's motion for a preliminary injunction be 


in all respects denied. 


: Dili du 
ST Phil a Ungen} 


| Sworn to before me tnis 


jo" day of June, 1976. 


SY’ 


‘ae 
Ahan Lo Mi afs 
Notary Pub#/ic 


DORIS ML MILPRY, Motry Public 
LANCASTER, LALCASTE:: « DUNTY, PA, 
MY COMMISSION EXFIRL. sAN. 29, 1979 
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Exhibit A Annexed to Affidavit of Phillip W. Unger 


Letter to James W. Goodwillie from Martin J. Brennan, 


ex go Dated March 4, 1968 
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PERSONAL & CONFIDENTIAL 
eo at ce adnan, SE ll SE hE 


Mr. J. M. Goodwillie, District Manager 
Armsisong Cork Co., Inc. 

60 West 49th Street 
New York, New York 


Dear Vr. Goodwillie: 


At our last meeting | informed you that we vould give careful consideration to the question 


of what areas would be involved should we decide 0 rearesent a major manufacturer other 
than, or in addition to, our present suppiier or suspliers. You indicated that you would 
then consider our conclusions as they affect your own plans and let us know what is possiole 
from your viewpoint, 


One matier that we both gave litle attention to in our considerations thus far is the fact that 
our Philacelphia office representsa major unit of our comoany and cannot be isolated from tne 
broad subject. We believe that since you indicated that, as manager of your comsany's New 
York area, your jurisdiction coes not include the creas covered by our Pniladelsnhia office 

{eastern Pennsylvania, sournern New Jersey and northern Delaware) that one of your regional 
officers who has jurisdiction over the entire area unger Giscussion be brought in at this time 
for our ‘urther mutual exalorations. 


Long Islond Area = Nessou and Suzol! Counties 
en ce Sol Gounties 


In this crea we would want to be the sole distributor in this assigned territory. After ccreful 
consiceraiion it is our jirm belief that We can oui=purciicse your present sole distrisuor onc}! 
te « 
roducts across ine board. Our extensive business in the school, hosvital office c. . shosaine 
, ; f ay 
center markets would insure a cood volume OF competitive tyse oroducts. We are also cericin 
S ; Yi 
that wita our skilled sales stoi in that area plus the work of our Environmental Cesiro| System 
Deporiment we could do an ouisianding job on speci 
to, Luminaire, Ceremaguard, ete. Our conclusio 


S$ 

fication items, including, bu- not limited 
nis inet Cucl distribution would inhibit 

our avility to build up ssecification work and i 

Gistributors fightin 


@ 


he area is too small to have two agressive 
g €acn ofnci ‘or the order for the sare procuct, 


Westchester = Rockland = Fairfield Counties and 


Five Counties of New York City 


In these arees we would wan: to we ine sole di.! 
Rockland and Fairfield Countics and the duai 


tiouier in the assigned territory of Westchesier, 
Gisitiwutor in the assigned territory of the five 


La a e,e _*. “a a oe Pier | é 
Sound Condisnine/S dace D nT 


Pe om is 
iVioines /nvirnanm wt Can 


LE PATO 
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counties comprising New York City. Beccuse this is a!’ the territor that has been handled 
i G bd y 


for thirty-six years as that of our New York office, ii is not feasible to handle either of these 
two areas without the otner. 

There is no question in our minds that we can procuce more business in the three counties 
north of the City than your previous disir/autors. Moreover, we have recently been enjoying 
great success in producing ssecification work in all of these counties and know that we con 
do an ovistanding job on your line there. 

In New York Cuy, as ovilined to you, Ww 


. 
Island, Bronx and three Menhction. Thi 


s 
There is 
mpany can really 
al distribution is accesicble from our 
viewpoint and desirable from yours. We co not seek su-standard markup business and at times 
this means inat we may not be active in the speculative office building market, city schools 
and certain iyges of city, state and federal work. We nave, however, provec inet we can 
compete wiin anyone when conditions are fevoraie as was the case in the Chese Mennatian 
Building, numerous packezes for Diesel Consiruction, Uris Brothers, William Kaufman and 
others, plus the General Motors Building, cic, 
We would naturally prefer tnat your specificciicn items, perticularly Luminaire, would be 
available only to us in the same way that U.S.G. cnd O.C.F. in areas where they have 
multiple distribution still limi? proprietary items, sucn as Airson and Dimensionaire, to one 
distrioutor. However, we undersiand that U2 Until now at least, it has been your policy to 
put all of your acoustical zroducis and sysiems through all of your distriouiors, We can so 
along with this policy if need be even though we cannot put the same amoun} of manpower 
and promotion on these specification items as we could afford to do if we hed sole distribution, 
We could still develop a reszeciable volume of business in this area beccuse we have the 
contacts in architects and mechanical engineering firms that we have developed over a 


twelve yrar period of actively promoting and seliing radiant - acoustical ceilings. 


Northern New Jersey (from Mercer end Ocean Counties north) A” 
ie eS ee EO POUn nes Om) 


Our novinern New Jersey oseration based in Etizaseia, New Jersey has alweys cen one of our 


strongest areas. Since opening this office in 1941, we have enjoyed a very siabie situation in 
both sales and construction sia‘. Continuity hes paic off for us. At present we have six 
ecousiical salesmen and one partition salesman in ecciion to the brench menucer, Additionally, 
this ofvice (as does Plainview cnd New Yor) has e call on our ECS Donartrent sales staff, 

Our cnief construction SUpcriniendent was wiia us When Wwe opened ine office iwenty-seven 


+9) 


oilars worth of ceiling work annually. 


nt 
years cgo and is still going sirong. Torry he hes two assistant superintencenis under him. This 
n 


office bills in excess of hree millio 


As explained to you, in Sestomber, 1957 w 


ve up our New York warehouse in Long Island 


sizing our warehouse buildings on our own 
property in tlizedeth, created a consolidated New York - New Jersey warehouse. By this 


cn 
' 
nc 


City end by expanding, mocern zing and mec 


ZOBSO?!* & COMPANY, Inc. 
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consolidation we improved our efficiency in trucking ond handling of materials, enjoy a 
better labor situation and will give boin New York cnd New Jc. zy the benefit of a more 
complete inventory. Our competitive position has scen streng. ied by this move. 
However, from tne standoint of our present discussion, this warehouse consolidation makes 
if a virtual impossibility to have other then a common major supplier of materials for both 
oivices, We believe that dual distribution in tnis area is the minimum situation that would 
possibly be mutually accesiaple. 


We cen discuss Plainview by itself, but beyond this we have the situction that it is awkward 


to fnink in terms of Wesichesier-Rockland-Fcisfieid without New York City and it is 
uneconomic for us to think of New York City witnoui northern New Jersey. However, there 
are positive ¢cins in these suggesiea plans as far cs your comaany is concerned because our 
company's purcnases of acoustical materials is in tne low seven figure bracket and we discount 
our bills. | assume you have a D & B report on us which shows that for many years now we 


have enjoyed an AcA 1 reiing. 


Wren you have had an opportunity to consider the above, including our recuesi that the 
Philadelphia area be mace a pari of this discussion, please let us know when we can get 
togciner to pursuc the matter further. 


Sincerely, 


Ns, te Raul ~" aie : “A 
Martin J. Brennan 
Presicent 


MJ3:mo 


CC: Mr. John D. Jacobson 


Mr. Thomas F. Head 
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Letter to Martin J. Brennan from James W. Goodwillie, 
Dated March 28, 1968 


March 28, 1968 


ly. Martin J. Brennan 
Jacobson & Company, Ine. 
10% Kast 25 Streot 

how York, New Yori (10010) 


CONFIDENTIAL 
Dear Mr. Brennan: 


On March +, 1963 you wrote us proposing an allinnco between your 
Company and Arxstrong involving your several orcrations. As you 


- kno OW wo have had scveral moeting since that tine to discuss 


roc 


eT OEY | 


various aspects of tnat propos al. In ecdition, we have thoroughly 
reassessed our position in lignt of your requests. 


jJoug Island Ares = Nasnau and Svffolk Countias 


In this areca we would agree to your boing our sole distributor, 
assuning a mutually _2XC lus evo arranscuent. We would expect to be 


yur “sole bajor sippilcr in this area, icici lea Similar to 
our curront exclusive situation. ° 


Westchester - FPairficld Counties and 
Five. WO COUNETIGH of ew Vor: Clty 


In these areas we would agree to dual distribution. Wo could not 
exclude our present represcntation in cither Westchester or 
Fairfield County. We would nave no justification for an exelusivo 
arrangement since none of the three contractors involved are 
notually based in elther of thes ) eo slo _tra_yrould not 
ate tere ae +9. bo <An Ox Niguelblgare site song “tg ae eee sahlend 


pee bd, 
~PLOG MOG 
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Porthern Noy Joriey = RoevIand County 


With roforesce to your Dlisabsth operation, wo would arrod to dr 1 
distribution and wa ineluas hiochland County sinea YOU constdor if. on 
pert of thin orcrdttion. Our avca of Jurisdiction coineldas vith 
YOUNS Cxcept coe that portion of terecr County serviced iby your 
Hlisabeth offic. Sines you Servics tio najer metropoldinan aaa 1? 
thet county Crcaton) from your Tatladclphta office, thero showle 74-7 
no besie enullioé. APAIn, Ve WOVI pipe thalerra_rmannddnrnt te 4 
wo York Guby, 


=o ke Vee oni ioe nba s ne ‘ 
with geennet ta abhay Suppilers as in tha easa of 
MS eee Se ne, Re ee eee a el 


With respec. bo tha Philagelphts areca, wo can only refer you to 

la. Sanpsen's renarks durdne our recont mectine. iad Wnavallabi! 
of the territory at tho moucat Coes not close tho dor to possiols 
consideration as soma ting tik thd Putirs. Wa Would. havever._ecnecan’ 
CEP Leta nospoak of one, Wailadsiphia ori cot eiereny jogs WEOM ON 

NO SER LSE LO i epee x =" oe 


y. 7 te L Ya Ve > ~* 
SS : 


ees ee 


Wo envision one problem with re: York - 

Now Jorsoy Warovousing Lacllity . a0 Me This varchousa 
Services areas asslened as the pag Sloility of four dlfforen: 
Avmstvans salesmen: Kew Yor} BY, PC" ‘SCY, “Nostenester. 
Rocsland and FatrthLeld, ry At i pediv is of sipntfleant 
Importance to thes WiQn, we vonrany in evaluatice their 
Performance wo would ask that otou So devised to sonable you vo 
PIVE US A breakdown ov your Warenouse chipisonts to these aPOAS « 
Pirect shipments would POSe HO Frobici, but Lb would be iaiportant 
to us to get an accurata broakJown on materials Shipped by us to 
your zlisaboth warchousy, 


If wo can forves on tho arena and rroposuls outelinod above, ve 
_Helicve wa ory dn a position to Giseuss positive and inzeddatea acttor. 

Wo world appreciate Hearing fron you Surthor at your carliess 
conventenea end yould hopo to coselude nuvotiations prior to your 
Coparturo on your oxteaded trip. 


Vory truly yours, 


d oFle Goadwill LG 
District Manager 


PAT 


J00. Gfomnson, 3 ling Products Division, Lancaster 
J«K. Rankin, Building Preducts Division, iiew York 
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List of Contractors Who Have Bid and Executed Work Outside 
of Their Normal Trading Areas in the Last Two Years 


Subject: Contractors Whom Have Bid & Executed Work 
Outside Of Their Normal Trading Areas 
In The Last Two Years 


Contractor 
Circle Industries 
Circle Industries 
Circle Industries 
Circle Industries 
Circle Industries 
Circle Industries 
Circle Industries 
Berger 
William J. Scully 
Sloan Acoustics 
Arcon 
Arcon 
Voss-Hutchinson 
(Joint Venture with 
Union Wholesale) 
Shugart 
Island Acoustics 
Island Acoustics 
Rochester Acoustical 
Mancini-Klimchuck 
Bader Company 


Davis-Fetch 


Location 
Bronx 

Bronx 

Bronx 

Bronx 

Bronx 

Bronx 

Bronx 
Philadelphia 
Long Island City 
Paterson, N.J. 
Buffalo 
Buffalo 


Los Angeles 


Los Angeles 
Long Island 
Long Island 
Rochester 
Binghamton 
Burlington, Vt. 


Troy 


Bid Location 
Altanta 

New Jersey 
Connecticut 
Boston 

Virginia 
Maryland 
Philadelphia 
New Jersey 
Detroit 
Pennsylvania 
Wisconsin 

St. Louis 
Delaware 
Wilmington County 
Rochester Xerox 
Vermont 

New Jersey 
Beaver Falls 
New York (all over) 
Rhode Island 


Detroit 


Dice etd ian 
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February 3, 1971 


Bir. John D. Jacobson, President 
Jacobson & Cammany, Inc. 

104 5. 25 Street 

New York, N.Y. 10010 


Decr John; 


Following through on our televhone conversation of lest week, I again discussed 
with Joke Snyder our situation in the Philadelphia market. 


Jake 4s distressed, as I an, that you had been led to believe that his office 
would be prepared to work closely witb your railedelphia branch starting in 
1971. If you cained iis ixpression fron me, I can only anclogize for nise 
leading you. You did point out last sumer that it would be immractical to 
carry tio memufactures's stocks at Dlizabeth, end that you vould te chipping 
Arnastrong material for renodel jovs into the Thiladelphis market. 


We acreed that it would not be practical to service all of your jobs fron 
Elicebeth end thet you vould need factory shimacnts to gop sites to operate 
efficiently. I did ack that you delay amy shivoonts froa our factories into 
Thiledéelmuia wmtil efcr Jonuary 1, 1971 as this vould be upsetting to cur 
long standing relations with Lerycr. 


Jake recomises your probless with a centralized warehouse at Elizs>cth and 
your right to orcer /austrong materiel for chirment into his territcsy when 
this is to your advantaze. Legally, we can't prevent this, but frcocccly, we 
would prefer that you do not proncte or sell our materdals in that market. 


looxinz strictly at our Pailadeinhia territory, ve still do not fcel it would 

be feir to Lercor to service your Miladelpiia office froa our Pailacclouta 
office, We have onorsted with Tercer as our sole cistrioutor in the Fiiladeliuiie 
muerket for over 20 yenrs. During that period, Serser has consistently 

4nereased ticir sales of our producta, and thcir performance last yc°r was 
exceptionslly gocd. 


With this lony reletionship, our Fniladelphioa office has full access to all 
of the contrcts, infor :ztioen, and objectives of the berger mreoup. gi222 
doesn't fecl thet his ren could now work closely with you ihilacel-uia 
Re rresentctives without violating confidences tact saculd be respected. 


I know that we have <one over ell of this cround before, and I may hove been 
unieir in the past in agreeang that there wes always a chance that our 
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siturtion in Billacslvitta would chante. Actuclly, we have er even :reater 
Goli-.<ien to Por er osc ay tia 1 on we first ciseugssed ; oe associc...ca vith 
your cessor thres yo Fe a. es position is tit vou have the rig to 
Vrossce ij Soll 12-1. 20n Meta colS on yes oad skal nertiet if cc clect 
to, but he doesn't vecl that he shiovld encourye this through his e.fice. 


In ceveloviny tids Lucfness, wo sve alwys felt that our district is.nacers 
must be civen the ri 23% to estaolisa tho dicstutibution that they fecl is 
for their am terriccuy, even ii Unis cocs bot. occa well with the ci«c 
established in an eciceent territory, Cur r-nsacers ino they have this 

authority, and are free to establish prewrrns and objectives with thei 
customers, without concer that their decicicns will be revised by ow hame 
office. 


In writins to Van Paz, ar wes tryinz to te fair end objective by incicatinz 
that he cid not feel he ssecnost sshd ie your ¢::iladelmazin tranch. \.s recesmize 
that it will not be sets satisiactory or ezsective to obtain infcer:-xtion, 
sormmles, etc., throunvh our ow York orfice. but this is the only aig ‘osent 
we're in position to cifor. I think we would be wrong to ioply that thore is 
amy real chance thet our position is likely to chanse in the aati a: 
future. 


I hate to write guch a blint lettcr, but I em anxious to be as honest og 
possible and prevent any further nisunderstandings. 


Very truly yours, ‘ 


ey 
J. 0. Sérac0n, Menager 
Architectural Sales 
Building Products Division 


CAS 
f s ft 
/ Lyge 
vA v 
Bldg Prod Div ‘ 
\R. C. Wiley, Saddle Brook 
"2. E. MH eGinty, Saddle Brook > 
J. E. Snyder, Wayne ere ete tent 
W. Koenig, Wayne eee eRe NESS Mee 3 
i a? oy 
(:4 . 
eal J 
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J. O. Sampson, Bldg Prod Div, Lancaster 


vecobson & Conpany as 
Philadelphia sranch 


In a telephone conversation with John Jacebson Thursday, he advised that they 
bad reached the definite decision to close thcir Philadelphia warehouse on 
August 1, Waile Jacobson will centinue to meintsin the sane seles staff in 
Philedelphia thet they have euployed in the past, the only Jecobson warehouse 
from vhich this branch can drew will be Elizabeth. Jaconoson is stocking 
Arnstrong almost 100% at Elizabeth, end it will pereither cconenical irecn 
their stendpointfor desirable from our standpoint to carry two major lines 
at Elizabeth. 


Accordingly, whether we like it or not, there will be Armstrong material 
show up on Jacobson jobs which are supplied from their Elinabeth, New Jersey, 
warehouse. 


In-our phone conversation, I told Jchn that you were extremely reluctant to 
recognize Jaccbson in Pailadelphia as an Arnstronz contractor. I related the 
reasons for this which you hed givcn me - that Rerger is having a wonderful 
year with us, that the tining is bad fron their standpoint since they have 
been harassed with labor difficultics, and that the tinins is bad from Arnustrong's 
standpoint since it appesrs very likely we are going to have labor difficulties 
at both Pensacola and Beaver Falls. 


I told John that if he fclt they had to serve their Jobs from an Armstrong 
atock at Elirobeth, we would accept it. I told him that I would appreciate 
their not shipping any large jobs cirect frem our factories, unless or wntil 
you ere prepared to recornize their Fhiledelphia branch 2s a full-fleczed 
Armstrong custczer. John nentioned that if he were to plece an order with us 
for shipment to Philadelphia, we vould have #o way, legally, to refuse it, and, 
of course, he is right. I co not think he intends to do tis as we toth agreed 
that it would make a lot rore sense if we could work with their Philcielphia 
Dranch rather than merely tolerate them. 


I guess, Jaxe, that this hus finelly boiled down to the place where I have to 
esk you for the overall good of the business to accept Jaccbson's branch in 
Philadelphia.. © .ile I knev you feel that tintin; is wronz, and I do recognize 
that we way end up with lower sales from the Philadelphia inerket because of 
this development, tne only eltern:tive 43 to close out Jacovson in iicw York, 
and 411s, I think, would be a bad move from Wie stsundasoint of the Ccnrany's 
overall business. While the voluie we huve received frou Jacobsen hes been 
sonewhat disappointing, nevertheless, it 4s substantial and about the equal 
“of whet ve obtain fran Berxer. The comparative purchases are as follows: 
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Jacob: on st Cuarter ~- 1979 $162 ,000 
Berger irst Quurter ~ 1970 199 ,000 


Jucobson - 1969 $749 ,000 
Berger 1 - 1969 636 ,000 


I aa sure you will want Berrer to hear frou Arsstrong rather than frou someone 
else that Armstrong naterinls will start choving up on Jzcovson Jjcts sometine 
after Aucust 1. I aa sure thet Jonn Jucobson vould work with us in any fasnicn 
that you night desire on the qurcation of vhacnk ve might start shipping direct 
fren our plents to job sites cn Jcccosoa §jcks. his is pound to neppen even- 
tually, so you mney decide that you vant to clive thea a green Jisut on tois ev 
the sane time as they take the green light on shipments fron their warehouse 


On the question of seles credit, mu the Se nay reed, we 
arrengenents to aig that) thie) Ji i hia Office cets full sa 

on any Aumstrong material that chip to their jobs. v 
Elizabeth warehouse er on dire snipe ; Yron Armstrong plants dutis the 
Philadelphia territory. 


I am sorry that our relations with a custouer gn onother office has forced us 


to osk that you accept vhis. 1 don't see how we have any other course. 


SEB 


LR. Wiley, Bidg Prod Div, New York 
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Fobruary 4, 1972 


Mr. John D. Jecobson, President 
Jacobson & Company, Inc, 

104 East 25th Street 

New York, NY 10010 


Dear John: 


Thank you for your letter of January 17 to Mr. Binns concerning the difficult; 
you havo exmerionced at your Cherry Hill, New Jersey sales office. I marcia 
essuned responsibility for this division so he pcrs ones asxed me to lock into 
this matter and respond directly to you. I anologize for the delay in witing 
but I did want to carefully review this mattsr first. 


As you know, we presently have a number of other contractors in and around the 
Greater Philedolphia Area. Their perferrance in the past hea been excellent anc 

our participaticn in the comserclal ceilings businees in that market gocd. At 

the present time, we do not see the necessity to expand our current contractcr 
distribution system there. ~ 
fe cortainly respect and encourcge your richt to scll whonever and Wherever you 

desire. However, we steff our regional offices with enough personnel to service 
contractors located in that area. Dick Viley, Joe MeGinty, Dave Dembar end Eob 

Baram will continus to render whatever assistance your cperaticns ray require. 

Our Philedeiphia personnel will do the same thing for cur contractcrs there. 


Please understand that we are not staffed to handlo recuests for specialized 
information concerning jobs far removed from our personnel in either offica. 
We also fccl it detrimentel to om mutual interests to further expand the present 
responsibilities of either staff. 


John, assistance to cur centractors is a rmaicr premise unon which we opcrete. ae 

4s the reason we enjoy tho success in this business that wo do. We shall continu 

to pursue such a course of mutual benefit end joodwill. We do appreciate your 
bringing this matter to owe attenticn and please feel freo to contact ne again if 

you have further questicns. 


Sincerely, 


Phillip Wi. Uncer 
Generel Sales Manager 
frchitectural Ceiling Systems Divisicn 


Jones, Pres Off 
F. O. Schweizer, Bldg & Ind Prod Opr 
J. W. Tryon, Legal 

Locke 
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ABOVE 


Auf 
Contractors ee Ye 
since 1889. over SO veans 


104.1. 25 Street, 
New York, N.Y. 


IOOIO 
Area 212, 


677-4250. 


February 


Mr. Phillip W. Unger 

General Sales Manager 

Architectural Ceiling Systems Division 
Armstrong Cork Company 

Lancaster, Pa. 17604 


Dear Phil: 
Thank you for your letter of February 4th. 


I regret that Armstrong is unwilling to assure 
“us. that the problems we encountered in bidding jobs for 
Armstrong products in the Philadelphia area were not in- 
advertent. In fact, it would appear from your letter that 
Gur difficulties stem from a concerted effort on Armstrong's 
part to inhibit us from expanding our successful promotion 
of Armstrong products into areas served by other Armstrong 
distributors. 


I am glad to see that you recognize that Armstrong 
cannot and does not intend to restrict the area within which 
we can install material purchased from Armstrong. However, 
as you must be aware, the refusal of your sales representatives 
to furnish.us with prices for special materials and other 
necessary technical assistance will, in many cases, including 


the Penns Grove job. mentioned in my letter of January 17th 
to Mr. Binns and another job in which we are interested in 
Allentown for the Pennsylvania Power and Light Company, |, 
effectively serve to preclude us from bidding Armstrong 
products. The refusal to furnish us with this assistance ~ 
On Philadelphia area projects is tantamount to a restriction 
acainst reselling Armstrong material we purchased from you 


for installation on these projects. 


-¥o furnish us with tne assistance we seek certainly 


“JACOBSON & COMPANY, Inc. 
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will not unduly tax the representatives of your Philadelphia 
regional office, as you suggest, since they will presumably 
furnish the identical information that we seek to other 
Armstrong distributors who propose to submit bids for the 

jobs in question. Of course, by aiding some of your dis- 
tributors in this fashion, Armstrong also leaves itself 

open to a charge that it has improperly discriminated in 

the services and facilities furnished to different purchasers 
of Armstrong products. 


I trust Armstrong will reconsider its position and 
confirm to us that it will furnish us with the same technical 
services and assistance that it furnishes to other Armstrong 
distributors for jobs in the Philadelphia area. Of course, 
we would also expect that any: products we may order for 
ultimate installation on a Philadelphia area project will be 
offered to us at the same prices as offered to our competitor 

- distributors. 


I would appreciate a prompt reply. 
Sincerely, 
hee 
= Vii 


JOHN /D ./ JACOBSON 
resident 


cc=- Me. J. H. Binns, 
President 


Exhibit G Annexed to Affidavit of Phillip W. Unger 


Letter to John D. Jacobson from Phillip W. Unger 
Dated March 9, 1972 


March 9, 1972 


Mr. John D. Jacobson, President 
Jacobson & Company, inc. 

104 Mest 25th Street 

New York, HY 10010 


Dear John: 


I received your letter of February 22, and one thing is rather 
e Z i : V 3 a 

eapperent. It is diificult to vet complete unacrsvarding of one's 
position in a letter and I only wish we had the opportunity to 
a@isceucs your questions in pezson. There rezains somo misunder= 

ry i : y 
stending based on comments in your last loiter that 1 should 
attempt to clarify. 


First, may I say acain there is absolutely no attennt being nade 
to inhibit Jacobson, or any of our contracsors, fren bidding 
Armstrong products cnywhere. Contractors hundling our line often 

‘ bid cnd instell materials on projects fer renoved from their hone 
office. 


Now let me explain on erce of our responsibility in this 
nanufecturer-contractor relationship. Gar field creanization 
doca promote ixrotrong preducts end systems to tho specilying 
$nflucnees in the rarketvlace, Cnce a job has teen specified 

: : - ’ 
4% beecnes the contractor's responsibility to take the job off, 
estimate end bid it end, if he dis avarded the ccnirect, to provide 
roper dnsteliation based on the plans end specifications furnished 

P is 
by the architcct. Cur men sre now qu2lified to perfern thicse 
functions and we as a Company do not accept the resnonsibilities 
dnvolved. Sexe neanafacturers do bid direct end provide for 
fnsteliation. Wo have chosen to distribute through epproved 
A oOo « 
Ceilinz Sysiens Coxtractors. 


You mentioned pricing, Ve publish priccs for our products, end 
they cre finished to all saucstrong ceutracters to assist thea in 
hiddinz colliny jobs. Devintions sre msde ircn this list cnly to 
nect specific ccmvcvitivo sivuntions reported wy the ccntrector on 
e specific job. “ic hes Lecn cone wth Jacobsen 2s woll rs with 
other contractors and is a common practice in tho industry. 
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flseo, our representatives ere instructed to ccrvice all of cur 
contractors! requests for prices of Yerecdal" items when requested; 
this is truo for technical rusistrnce, too, If you hive hed a 
prohlen in this cerca = t certainly mist have kocn inadvertent end 
wo shall tcko the necessary stens for corrective ection. ihis 
typo of service is one “of our strengths es a cupplicr. 


r0% order materiel until ths job is evarded. 
Shae end geet drerac oes to enticipste 
i bia is culsrly true Yor 

the sophics4 atod % Ein mentionsi jn 
your last levte: For this reeso ee since ve do not inhibit a 
contractor's bidding activity, I do not uncesrs wird your comment 
that we were restricting you “agaivss reselling «armstrong material 
we purchesed from you sor isstallation on these projects." There 
is normally at lecest 9 to le months between conirect award end 
eeiling instcellation on a ronutc ol type building, more than 
emple time to order cand receive natcrial. 


Vo do not discriminate ageinst any of our contrectors, Wo hove 


elyays attempted to enswcr questions raised Ly ony and cll cen= 
tractors b img on a porticular roject and will continuc to co 


Sone questions of a technical nature ave subatitad to Lerecsstor 
and ovr selcsmen know vhnom to call for the cuswara. f 

peices uve the sane to all of our risnipshar each i 

to rospond imustially to competitive pricie? 2S 

on jobs rcported by the contracier, regardicss of his loc’. 
regional officce 


John, as I mentioned ecrlicr, I yowl coting with you to 
answer personslly any qucsticns Ou Li at ate \e VebiG cer 
association with Jaccbson, make no vista nbowl Peedi 
bo out of town unti? ticrch 17, bas vnen I revs lettin te 5 
get together. Iwill give you « call wass I return. 


Sincerely, 


Phillip VW. Unser 


R. C. Wiley, Arch Clg Sys Div, S:ddle Brook 


Exhibit H Annexed to Affidavit of Phillip W. Unger 


Letter to Phillip W. Unger from John D. Jacobson, 
Dated March 16, 1972 


JACOBSON 
& Company, Inc., 


Contractors Ory, oe 336 3 
since 1889. oe 
104.1, 25 Street, 
. New York, N.Y. 
IOOLO 


pe Area 212, 
i 677-4.250. 
77-425 March 16, 1972 


Mr. Phillip W. Unger 

General Sales Manager 

Architectural Ceiling Systems Division 
Armstrong Cork Company 

Lancaster, Pa. 17604 


Dear Phil: 


I was pleased to receive your letter of March 9 and your assurance that 
Armstrong "... representatives are instructed to service all of our 

- , Contractors' requesis for prices of 'special' items when requested; this 
is true for technical assistance, too." 


Phil, | think it would be mo desirable to establish communications 
between you rour Philadel phi nic. See and our “Cherry Hill o “office, Tam sure 
we will find many great benefits will accrue ae this new relationship 
between © ur two regional offices. This can be set up with our Samuel 


J. Schonzer, Vice President in Charge of Sales. 


I look forward to meeting you in the near future. I trust you will attend 
our CISCA Convention April 23 - 26 in Atlanta and hope to see you there. 


Regards, 
yt 
(7 I ener ye 
Gi sti t 
phn D, Jacobson ‘ aU’ 
resident \ k 
oy ay 
-§ | hone \ yt \n | sy? 
CC: Samuel J. Schanzer “a 2 aN AS 
Robert R. latesta y Le 1, Va ae 
Ivan C, Park, Jr. t sé t/ t 
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Exhibit I Annexed to Affidavit of Phillip W. Unger 


Letters to Richard C. Wiley from John D. Jacobson, 
Dated April 6, 1976 and Enclosures 


: 1 JACOBSON Ores 


' ai A 
& Company, Inc., (UCELEL 
3 : over BQyvians 
: Contractors 
since 1889. is 
ce1889g 3537 3 
104E. 25 Street, 
: , New York, N.Y. CERTIFIED MAIL - 
ihe. Sala a RETURN RECEIPT REQUESTED 


‘ ‘a, Area 212, 
Aa 677-4250. April 6, 1976 


Mr. Richard C. Wiley 

Regional Manager 

Architectural Ceiling Systems Division 
Armstrong Cork Company 

Park 80 West - One 

Gerden State Parkway at Interstate 80 
Saddle Brock, New Jersey 07662 


Dear Dick: 


Supplementing our previous letter of this date, we also have an outstanding 
commitment from you on the following: 


Job: Nassau Community College 
Lacctios: Missceu County, New York 
General Contractor: Carlin-Atles 
Approximate Shipping Dcte: Indefinite 
Material kequired: 


——“Gur Purchase Order “1510, your Requisition #22365 Rev. Il 
Copy of purchase order will follow. 


Very truly yours, 


JACOBSON & COMPANY, INC. 
Pak: aie La oe ene 
7 Sohn D. Jacobson 
/ , President 
t/ WY 
JDJ:mo 
CC: Joseph L. Fishman 


Sound Conditioning /Space Dividing / Environment Control 
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JACCBS ON On a 
& Company, Inc., —- CtiL 
OVER BRO IEARS 
Contractors 
since 1889. | 338 4 
a }t o2Str 
eae ey CERTIFIED MAIL - 
ew JOrX, |N.1. RETURN RECEIPT REQUESTED 
IOOIO 
Area 212, 


677-4250. Aacilb; 2 


Mr. Richerd C. Wiley 
Regional Mcnager 
Architecturcl Ceiling Systems Division 
Armstrong Cork Company 

Park 80 Vies? - One © 

Garden State Parkway at Interstate 89 
Saddle Brook, New Jersey 07662 


Dear Dick: 


1976 letter we are writing to you to 


In accordance with your March 19, 
" for Armstrong materials. Let me 


outline our "outstanding commitments 
first comment on your letter. 


a. You listed on requisition (23284 dated 3/19/76) twice. 


b. Your Requisition #93154 dcted 12/4/74 should read 721356. 


This order should be cancelled. 


c. We expect you to honor price commitments given verbally end in 
writing for materials on jobs that we have under conircct. 


d. Insome instances material cannot be taken within feur months and, 


of course, we expect you to deliver in accordance with job schedules 


end your commitments to Jacobson & Compeny. 


Let me outline our outstanding commitments: 


1. Job: Herbert H. Lehman College Complex | 
Location: Bronx, New York 
General Contrector: John T. Bredy & Company 
Approximate Shipping Date: Job suspended indefinitely. Shipping date 

—~¥5 not know. This job wes stopped by the Dormitory Authority 

because of lack of funds. See enclosures #la, *1b, #1c¢ end #ld. 


Sound Conditioning /Space Dividing /Environment Control 


JACOBSON & COMPANY, Inc. 


Mr. Richard C. Wiley April 6, 1976 


2. Job: Essex County College 339 a 


Location: Nework, New Jersey 

General Contractor: Jos. L. Muscarelle, Inc. 

Approximate Shipping Date: As soon as possible. 

Materials Required: mike 
Approximately 6,000 sq. ft. of Armstrong #736 Cortega - See 
Enclosure #Za. 


Approximately 900 sq. ft. of Armstrong 24" x 48" x 5/8" Cortega 
Minaboard - if extra is accepted - see Enclosure 2b. 


Job: New Jersey College of Medicine & Dentistry 

Tocation: Newark, New Jersey 

General Contrector: Frank Briscoe Company, Inc. he. 
Approximate Snigping Date: 6 to 8 weeks for replacing damaged file. 


Materials Required: 
A.1.5. — See Enclosure #3a. 
Minatone Classic with vinyl ove :pray (insurance claim) - See 
Enclosure 735. 


Minaboard Classic 24" x 48" x 5/8" - See Enclosure 3c. 


job: St. Agnes Hospital 

Tocation: White Plains, New York 

Generel Contractor: Polera Building Corp. 

Anoroximate Shipping Date: June to October 1976 

Materials Requirec: 

—$0, 400 sq. ft. *7558 fissured 9! x 4! x 5/8" at $.17/sq. ft. 
12,460 sq. ft. 27678 vinyl overspray 2' x 4’ fissured with 
acrylic oversprey (Type C) at $.19/sq. ft. 

1,484 sq. ft. Ceramaguard 2' x 4' 
7,700 sq. ft. Fissured ge 


See Enclosure *4a. 


Job: Roosevelt School 

Location: Yonkers, New York 

Owner: Yonkers Board of Education 

Asproximote Shigsing Date: September to December 1976 
Materials Required: 


ntact, eto 
8,000 sq. ft. *7558 fissured board 24" x 48" - See Enclosure #5a. 


Mr. Richard C. Wiley Page 3 April 6, 1976 


é. 


Job: Texaco Headquarters 
Location: Harrison, New York 
General Contractor: Tishmon Realty & Construction Co., Inc. 
Approximate Shicsing Date: June 1, 1976 to December 1, 1976 
Mcterials Requires: 
502, 000 sq. ft. AGT bocking fissured at $.42 sq. ft. #592 (As Approved) 
218, 267 sq. ft. ATS bar (16! long) 7975 1-1/2" 
13,641 couplings B98? 
44,000 clips 1-1/2" channel 8986 
69,000 36" T splines B963 $108,497. less 10% 
135,800 24" T splines 8979 per Richard C. Wiley 
6 Hook Knives B9E8 
See Enclosures *6a, *6b and FOe, 


Job: Lederle Laboratories Cafeteria 
Location: Pearl River, New York 
Owner: American Cyanamid Com ~y 
Approximate Shiosing Dele: April 1£, 1976 to May 30, 1976 
Materials Required: , 
4,000 sq. ft. 12" x 24" Sanserra (some 12" x 12") 7572 at $.46/sq. ft. 
2,000 ft. ATS bar B975 at $.22 
200 couplings B989 at $.095 
500 1-1/2" clips A986 at $.075 
1,000 24" ATS T splines B979 at $.18 


LZ 
See Enclosure 77a. 


Job: City College of New York 
Location: New Yerk, New York 
General Contrecter: Cerlin-Atlos 


. Approximate Sricping Date: Job suspended indefinitely by the Dormitory Authority. 


\arerials Keauirec: 
350, 000 sq. fi. #527 at $.305 (Special) 
Our P.O. 70630, Armstrong's Acknowledgment 11/6/74 Req. *21181 
See Enclosure *8a.- 


Job: Utility Wing - Gore Facility Building 
Tocotion: Pomona, New York. 
General Contrector: Gorlin-Okun, Inc. 
Approximate Shipoing Date: Second Half of 1976 
aterials Required: 

4,009 sq. ft. #602 Ceremaguerd ot $.31 

14,000 sq. ft. #895 fissured firercted $.17 

Our P. O. #5090 dated 7/18/74, Armstrong Req. #20541 
See Enclosure *9a. 


JACOBSON GS COMVAN?), Inc. 


Mr. Richard C. Wiley 


fissured S.E. 


distributorship and to avai 


action shall couse us. 


JDJ:mo 
Enclosures 


CC: Joseph L. Fishman 


Our Order #2334 dated 3/29/76 for 300 : 
3/4" fissured B.E. and 100 cartons #554 12" x 12" x 3/4" 


We wish to make clear that, 
letter, we do not accept the 
our right fo distribute Armstrong produc 
19, 1976. Our furnishing to you here of the information you 
our outstanding commitments for Armstrong products is without prejudice to, 


and we expressly reserve, cll our rights to ¢ 
| ourselves of all legal remedies we Ceem 


Page 4 


10. Additional orders that have been accepted: 


Our Order #2193 dated 4/5/76 - 31 cartons #758 Class 
2' x 4' x 5/8" at §.17 


appropriate to protect our company’s interest cn 


300 cartons #552 12" x 12" x 


not withstanding anything we have said in this 
propriety or the validity of your termination of 
ts es set forth in your letter of March 


April 6, 1976 
3414 


- Minaboard 


esked for as to 
hallenge your termination of our 


d to recover all damages your 


Very truly yours, 


JACOBSON & COMPANY, INC. 
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Exhibit J Annexed to Affidavit of Phillip W. Unger 
Territorial Analysis, January 1975 by Paul R. Langan 


Paul R. Lanzan 
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Exhibit K Annexed to Affidavit of Phillip W. Unger 


Spring 1975 Memorandum by Paul R. Langan Entitled 
“Long and Short Range Plan New Jersey” 
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Exhibit L Annexed to Affidavit of Phillip W. Unger 


Memorandum from Richard C. Wiley to Phillip W. Unger, 
Dated April 9, 1976 and Territory Analysis Supplement—1976 


354 a 


to P. W. Unger, Arch Clg Sys Div, Lancaster April 9, 1976 
from R. C. Wiley, Arch Clg Sys Div, New York 


Subject Northeastern Regional Office 
Territory Analysis 
1975 Supplement 


Attached are our Individual 1975 Territory Analysis Supplements 
as you requested. pseu 


Also, we call your attention to Langan's and Baram's report and 
their comments on Jacobson & Company. While you are getting these 


reports in iprilthey. were actuolly written and typed up ine arly 


ebruary., You will want to_ copy the pertinent pages or the waole™ 


a PANS: 


ying and get a copy up to Legal. 


FORM 1501 4-71 NO ENVELOPE REQUIRED 


Tete ANTAL IN vad wit eee 
LL Cs CET A TT ELE ES eS 


n Tect, are very sigaificant. 
The first major chonge is the virtual ‘salt to peawtriction in tne public 
sector. Due to the fiscal probleus of New York City and New Yor State 
_ humerous construction projects of a public wor:s nature have either been 
cancelled or halted in various stages of construction - - - from 50% to 
75% complete. They include Public Schools, high schools, colleges, libraries, 


ete. : er Chess projects is stace Adout the only 


pudlic dollars availaole for new constriction is in . 3? health care area 


and even there the money seems to be drzing up as the wheel of sonetoieetew 
arinia ts Tne only wor’: we wil1* se: 

mony is found will be in the areca of renovation - - - and even there the 
dollars ore hard to Sind. 

_ In the private sector the maret has also 5 wie Mayhe not so drastically. 
Zi wrala not lise t bursa se salssuan at this moaent in : 


aS ae 


New York Citz because mow constructinn 23 provaol; overbuilt b: some 30,000,009 


« 


square feet devealiuz on whem you believe. Neverthelss this 23,000,009 square 
feet represents “ootaze that must ne installed eventuall:. In alidition, 

ag older building: =2:cme sore an] more in disarray they will ne24 renovating 

eo perhaps things ere not all thit bad. The name of the game in the public 
sector has changed hevever from nev, high-rise construction to renovation - - - 
ani 1 think we have the products anil contractor personnel to meat this new 


ehallenz:. 


Centractor 72730102 


We have not) aites any lotel New Yor’: 7itz contra: over tne past year. 

However, there haz definite! ‘a thange in their efforts over a years 

time. 

First off, Ass:ziated Settings cane through with a good performance - - - 

what we expected of then - £122,079 which is slightly over their 

budget of $130,205 that et for ther last year. Nore iportantly, they 

“grew" in '75 by edding ana estimator and "promoting" a few Joos. 

Buvly gave us one hell sc? a godd yeas. They improved 12% over 1S75 and 

come in juct unier their assigned tas: of $550,009. They have a couple 

of major jobs and, very importantly, do e veal good over the counter volume. 
have tetom2 amaz2e at all the 

aterial dim Soully xm: wer the counter ++ = particulacl;, scodies co 


Sounisoa™ ana 


Sunertor fell ; ty dee 2 i se2e4 2 proven here in that although 


evervone. in the co:pany 

owm2re-President Jim J.ssuiz {8 virtuell- never availasle ie ai incluiing 
his own personnel. 

National, altinowsh fallin; off 44, ns 2 respectavle vear. They lost 

a member of their manazenent team i amiary of 1275 waen Hear: Stuhr 

retired. The fis is now run dy Dan Alessio ani doe Ibmeh with Don Lowes 

@ minor partner acting as the new purchacing agent. daa’: Tea 

& minor owner. “ne rest o> tne stall ic 3111 2 


National is still a good salid Armiatronr contractor 


‘feelings toward ovr Ceoloizar tile ani Jat: of promotion of our materials, 


U.S... ani Tonved have been calling on them with Little success. Our 
price ani service is still gool. WMeverthelesc, in two years we have, with 
higher prices, gone frox $537,090 in 1973 to 4407,000 in 1975. That isa 
slippane of $190,000.. ine as 
Thilling - nice Guys but they are ueny and foxy. Bob Phillips wants to 
‘now everything about everybody but talks little about his activities 


othe: than to complain about something. Jim Phillips is a gentleman 


and very knowledgeable. Ali in all they are decent people but you can't 


fully trust them. the best guy in the firm is Ted Phillips who is young, 
aggressive, sale-oriented, promotion minded and amenable to suggestion. 
Also, Phillivs, when they hear of a "good deal" will go along with it. As 
a result they purchased $15,902 of Soundsoar. How many other contractors 
could say 134 of their (sic) purchases was Soundsoar. Of course, we are 
dealing with nearly nothing on '75 purchases. 


I see then mich stronger in 1275 with Broadway Plaza the main factor. 


fom Maguire is aluvare very helof.l, ae usnel. 


Sinse Phillips 197! strength vas Oljumic Tower, it loors lie every othar 
Wear they are Cosag &) suit jo or tt. 

aacchemu,was nowhere in 1975. Their entire organization was decimated. 
Their Long Island operation died with the departure of Haus Bekstein. 
Their New Yor. staff was cut to the partners and 3 estimators. 

I see Jacobson as a very siuall factor - - - lite a Jamzs “4. Phillips - - - 
in the future - - = Sut they wild mirvive. 

Joh did open a material distribution center in Blizabeth in 1975 that has 
Shon sone spar’: of late unier tie dissection of Phil Miller. Warren Watts — 


we? namza a Vice President of th: Piru in 197 


wt, - we ar? aavins sone pres? 


<o put their prise on our 


influence. Harrv 


them. They do not have a very lars: 


qt Bos. 


“ae oma 


They are difficult to deal with 


aoility of coming un 


211 


No. 1 put need 


of late <= « nascly U.S.G. The: «ra 


I'd be careful how hard we push 


ane 
oa 


last year from 1°74 to 

127s high of $1,23: 

tii. Comoetitiv>e “ontesstar9 

Ot Vaart Cn iiias fay nestle wy 
rae no 

financial 

has lien2d on: 


Or 


continue to taxe theiv share of 


2 SPN ie vases 


3583. 


45 t13% tasy are toyin.; 


3 the <ey purchasing 


- purchusing agent. Larry Barden 


oir belts by retrenching toa 


7% 
e 


- - 9 sign of the times for 


llany peonle have been fire 


they still heve that creat 


~ont't uni:restiaat2 thas. They are 


thomping abun nanulacturers 


igh 


4n ous rar<e 


+3 havin; =ssave 


- his sin supplier 


AA-oaywen>. Esiyes, Leian, etc. 


in financial trouble. 


Smaller contractors are doing some vencvation wer: but n ot making too sreat 


en inroai v3. our 


Sone of the smalles architects (list available on request) ani Interior 
Designers are doing ovite a bit of renovation wor: with the larze firms 


laying off versonnel. 


Hen Ross New Yor: City Interior Designer and Surry Wilke New York City 


Interior Designer are good Sounisoa users. 
acli- user of Antique Glass, R22 continues to s 
stronger ani stronger inroads with architect: 


nade. 


Exhibit M Annexed to Affidavit of Phillip W. Unger 
Territory Analysis Up-Date by Paul R. Langan 


TERRITORY ANALYSIS UP-DATE 


Pe R. LANGAN 


Perhaps the most important in the New Jersey territory over the past year, 


has been the steep decline in business opportunity. Many of the changes 
that have taken place, reflect this overall developments. 

The most drastic change in our contractors organization has taken place 

at Jacobson & Company, They are no longer actively bidding out of their 
Elizabeth office, and this has resulted in an empty backleg for 1976. 
Hopefully they will be making some sort of comeback in 1975. They plen on 
moving all the company operations from New York into the Elizateth office 

by this sumer. John Jacobson has made it a company policy toe bid only on 
"pig work". (which is a problem in itself; there is no “big work") In 
keeping with this idea, they have issued pink Slips to the remaining salecnen 
from the Elizabeth office. Pat O'Malley left in December '75 (Now with 
Span-Coustic in Trenton) and Bob Wagner will be officially terminated 

as of February 29, 1976. They have joined with, Sen Epstein Dick Starkie 

& Jack Dunigan as ex-Jaccbson Cmployees in New Jersey during the past year. 
Phil Miller is the only salesman left and he has been working exclusively 

as administrator of Jacobson Supply Division. This haz been Jacobson's 
version of Harry Rich's I.S.D. operation. They are operating with a functional 
discount from Comved, but rely very heavily on the re-sale of Arnstrong 
material for their sales volume. Due to the fact that their last ceiling 
Job is just winding up, all purchases of Armstrong will be used to stock 
this operation. As of this writing, Jucobson is noi a fector among 
New Jersey ceiling contractors. They have not closed a job in the tact year 


_. nd are no longer relied upon by locel gencral contractors for prices. 


8 


- 2 - 3612. 


At Sloan Acoustics, there have been some personnel changes. Mark Fowler, 

who had been haniling purchasing for *he firm was fired in May of '75. 

He wes replaced by Carmen Santiij.o who had been estimating Dry Wall for | 
Germinario Aco..stics. He had been able to add some organization to the 

firm until he was moved from his vested as purchasing agent to superintendent 
at the AT & T Long Lines job. Mark Fowler was let go, t ccuse of the repeated 
protlems in coordinating and managing, ana perforning the num?rous amount 

of jobs they bad under contract, It's my feeling thet he was merely the 
Scapegoat for the leck of management that this firm continucs to suffer fron. 
The other major change 4s that Jim Bush, the salesman for the southern part 
of the state, has formed his own company, Acoustical Specielties, Inc. , 

This has been & severe blo to Sloan Acoustics. ‘The southern portion of 

the state bas been vacant since Jamusry lst and at this point they have not 
made arrangements to replece him. zt appears as though he'll be stiff 
competition for Sloan in the south. He has maintained his contact with his 
generel contractors customers and has already been awarded some contracts 
that would have gone to Sloan. 

The firm 4s no longer taking the high percentage of available work as they did 
4n 1973 end 1974. Pete Shanley has given me some indication that Carmen 

will, be going after sone dry wall to make up for the loss of volume in 
ceilings. I fcel tiio to be a mistake. They still have overcome their 
problems of lack of nanagement and communication. 

Since Sloan is no longer gobbling wp the percentage of ren canteen 

chat they have been, soncone else is. That coupany is Harry Rich Affiliates. 
During this past year, they have become mich more aggressive in titir pursuit 


of ceiling contracts. The change in attitude appeared to be developing 


+ Cavly in 1975, but one event of last cumer secms to have innited the rpark 


)% 


: &. 


‘ 
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in their hard drive to grt work. Harry Rich sold his holdings in che 
business.to the Ciaenes. 

The entire turnover is much too detailed to go into, and I don't sii al: 
the angles, bu’: the basic idea was so Harry could get his money out without 
having high ta:: rates to cope with. The new organization has a new power 
structure. Leslie Kovac is now the President, Henry Greenstein the Executive 
Vice Presiden’, Danny Gold the Secretary Treasurer and Senior Vice Presidznt, 
and Manny Nagle has been eased ont of the decision making to become ant 
Chaiiman of the Foard. The rest of the employees also have stock 4n ecurany 
and share in the profits. This has helped ease a lot of (issension that 
developed between Harry Rich sales personnel and I. S.D. ‘he sou2ercan 
benefit from the profitability of the "whole" organization. | 

ZI. S. D. has contimed to show a profit fo. the Rich organization. Tuey have 
now taken on the Celot*x line for the Delran operation, and have contimied 
to, service many of the medium size and smaller contractors throughout 

the state. Many of the Narry Rich purchaseo of Travertone have gone to 

stock I. S. D. and their sales. 

The Harry Rich orgenization is now handling our Induestrial Noise Products. 
Mark Fowler (formally with Sloan) is running this operation, but 4t has 

heen ftlow to get off the ground. No companies appear to be willing to invest 
any aciey at this time. 

The major change at A & M Contracting hag been their me into larger offices 
with much greater warehouse facilities. This was a definite _— fox this 
firm. They now have the capacity for doing more volume. Other than that, 


they have continued to be our most consistent and loyal customer. 


* 
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We added a new comtractor in Bedminster, New Jersey, Claremont Wall Systens. 
This firm bids work mostly in Mercer County ana “he Southern and Western 
counties. They are an affiliate of Clareront Pointing and Decorating which 
has becn en established painting contractor for years. John Jasterback, 

the Vice President of the company, is in charge of Dry Wall and acoustics. 
The President is Dominick Sciaretta ani the Treasurer, Nick Cirignano ore 

two importent factors in the business, though neither plays a very ective 
role in ceilings, you are extremely aware that they hold the purse strings. 
The ceilings business has three sales estirators (George Danielson, 

Bob Donald & Bob Scamorza), none with strong experience in saab The 
besic reason is, they are dry well people now attcrpting to duvelop a stronz . 
ceilings business. They have done some large dry wall jobs, AT&T in 
Basking Ridge and Nabisco Global Headquarters. At this point, I am expecting 
only about $75,000 worth of business in 1976. But there is some definite 
evidence that we can look to them as having some strong growth potential. 
They are geogrephically located in an area where there has been rapid 

Growth in construction cver the past few years, and where i¢ appears this trem 
will continue (they are not more thin 5 miles from the two AT & T complexes). 
The organization itself is very strong and efficiently fun. The only 
G@rawback is the need for an individual responsibie for only eeciling contracts. 
Z am convinced this firm is maybe two or three years from becoming a very 
strong firm in our distribution system. It 4s one of the few contractors 
with otrong grovth potential. 

There have been no major changes in competitive contractors. There has been 


ne etrong growth demonstrated by any contractors. Still, cany small, very 


low overhead, organization popping up. Some contractors are on the decline 


Most notably, Acoustics, Inc. has become mich less aggressive on ceilings, 
and seems content to concentrate their partition business. 

One firm to fellow is Acoustical Specialties, Inc., the firm Jim Bush 
(Sivan Acoust‘cs) bas opencd up. He has already demonstrated his ability 
to close work and is located in an area (Red Sunk) where we could still 
use a some coveruge by a local contractor. 

The wholesale distribution business has coutimued to develop spurred on 
by the success of I. S. D. and other wholesalers, and the growing mmber 
of very sraodd. contractors, more manufacturers have decided to go this 
route. Conwed hss given a functional discount to Jacobson Supply Tiiteien 
in Elizabeth, J. B. Eurell in Hackensack handles and in a strange move, 
U.S.G. has given its line to 0.C.F. Supply in Harrison. As previously 
mentioned I.S.D. now handlcs Celotex in Delran. At this stage of the gare, 
there may alsost as many wholesalers as there are contractors. Yet, the 
other manufacturers keep looking to add to their wholesale dictribution, 
merely duplicating their coverage. 


When construction starts dropping off sharply, many architectural firms 


were the first to feel tie pinch. The Grai Partnership has suffered throuwsk 


many lay-offs, with very little new work. Merchant, Voorhees, and Rose 
another large firm in New Brunswick is suffering through the same drought. 
Most hard hit are those firms that have specialized in schoolwork, as the 
bottom appears to have dropped out of that market. The only firm that has 
Grown has been Rouse, Dubin & Ventura in Tenafly. This is mainly the result 


of the transfer of their New York operntion to Tenafly. 


Alonz with eee else, general contractors in New Jersey have had to 

adapt to the business conditions. There haven't deen many bankruptcies 

Dut moreso large scale ley-offs have occurred as companies try to trin overh2ad. 
Most generals have sdavted and are now going after much smaller work,. and 

bid lists have quadrupled. 

Only two developers contimu2 to build ané expand. They are Hertz Mountain 


Industries and Mack Construction both of whom do almost exclusively 


spec buildinzs and work cost regularly with Harry Rich Affilietes. 
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To W. W. Locke, Arcn:Clg Sys Div, Lancaster 7/31/74 i 
Pe, - 
From B. N. Caldwell, Areh Clg Sys Div, New York “=, 
, : a TMG, ae. 
Subject Job Follow-Up Report | 


9 Second Quarter, 1974 


Bill, our office reported on almost 11,000, 000 square feet once a 
again in the second quarter of 1974 as we did in the first quarter 

of 1974. As an office we are way off our reporting figures 

as compared to the sametime pericds last year. Last year in the 
second quarter we bd apna on 18,000,C0O square feet which then 


. gave us a total of 3000 , 000 Square "fast reported on the first 
half of 1973. The Pinet half of 1974 shows not quite 22,000,000 
square feet reported. The footag appe=s not to be available 


to our contractors to close. Our contractors are closing 

at the rate of 58% of the work reported on good for 6 5289, 0090 
square feet in the second quarter of 1974. My comments on the 
second quarter, 1974 follow-up by territories folbws: 


Bob Havner - Connecticut, Massachusettes. New Hamoshire & Maine : 
Connecticut - Armstrong customers picked up their closing 


rate this quarter taking 474 of the reported footage. Our now 
customer ‘'hermal Acoustics lead the pack closing two nice school 
Jobs and a hospital. Thermal people are also remembering that 

we are in the Soundsoak business getting us some good promotion and 
three orders. Conn Acoustics picked up this time closing one:. 
large school and a couple of small jobs. Central Conn Acoustics 
and ACMAT still get their share of the work but they did not 
dominate our customers this quarter as they did the first quarter. 


Springfield, MA - Bill Bishop and Company continue to pretty] 
well domirate their trading area closing through the first half 
of 197) approximately 4.0% of the reported work. The other footage / 
reported was closed by 10 other contractors showing Johnson has 
competition but still handle their market. Johnson has now moved 
inte their new office/warehouse facility which hopefully will allow 
them to expand their business even more. 


Worcester, MA - Kesseli and Morse has closed nothing so far 
. first half of 197%. Our customer were completely blank the 
: first quarter of this year but Pitcher snuck into the Worcester are, 
the second quarter and closed a job to give us one score for the. 
first half 1974. Quality Acoustics and United Blackboard seem to | 
be closing the bulk of the work closing between them 320,000 square 
feet this reporting period. 
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New Hampshire - The percentages in New Hampshire are all 
in our favor. Trrougn the first half of this year our 
customers have closed 70% of the reported work good for 
425,000 square feet. As usual the only type of work we cannot get 
is the shopping center which Granite State Acoustics handles. 


Maine - Our Maine customers were blank the firs* quarter of 
this year but recovered the second quarter. Of the '0>,000 
square feet reported, our customers closed 48% or 195,000 square 
feet. J. L. Morin Company still is the big competition getting 
170,000 square feet this reporting period. Acoustical Products, 
which is our latest addition in Maine, has already helped our 
Maine business dy shipping a carload of Travertcone and a carload of boars 
The bears and noose of Northern Maine must be building new buildings. 


Bruce Koehn - New Jersey 


New Jersey continues to be strong on closings. Bruce reported 
on 3,000,000 plus square feet as secured by 19 contractors. 
Armstrong contractors closed 80% of the reported footage. Througn 
the first half of this yeav, we have closed 70% of the 
reported footage good for almost 4,000,000 square feet. Our four 
New Jersey customers all improved on their first quarter closings 
with Sloan Acoustics once again, as they have done the previous 
two qiiarters, leading the pack. Sloan closed 997,800 square feet 
of work as commredto Rich's 595,000 square feet, A & M's 400,000 
square feet and Jacobson 262,000 square feet. Sloan is proving 
to be a big addition to our New Jersey business. 


Ed Sheridan - Rochester, Syracuse, Buffalo and Eris 


Rochester & Syracuse - Apparently our customers own the 
Syracuse market because they are batting 100% for the second quarter 
and also 100% for the first half. I wish I could believe that we 
have closed all the work available in Syracuse but I cannot. In 
Rochester, Rochester Acoustical continues to close the Kodak work 
and also the available Luminaire work. Of the 273,000 square feet 
reported the second quarter, Rochester Acoustical got 205 , 000 
square feet. Through the first half of 1974 our customers are at the 
87% mark of reported work closed. 


Buffalo & Erie - Reported closings in Buffalo second quarter 
were down considerably as compared to first quarter figures. Ed 
reported on 375,000 square feet this reporting period versus 
1,165,000 square feet the first quarter. Arcon closed about 50% 
of the reported second half footage which allowed cur customers 
to closed 54% of the footage reported on in the first half. Our new ¢ 
customer in Buffalo, Lerch-Hubbell, has not really taken off as we hoped 
they would. We are all interested to see what will happen with then 
‘dn the last half of this year. 
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Bob Baram - Long Island 
In my first quarter report, I made the statement that with 

Island Aco tics and Jacobson we appeared to have. the horses on the 

Island. Unfortunately one of our horses passed away which 

causes me to somewhat retract that statement. Jacobson closed 

be shop and moved to New York and Elizabeth. Island closed 

245,000 square feet this reporting period. The total work 

reported on the first half, our customers captured 78% of that 

‘volume. Island still gets the share of the cheap work like 

the Grant Store where we hope Jacobson will still be active 

on the big prestige jobs. 


Bob Baram - New York Cityv and Westchester 

Tne New York City report only includes Bob Baram customers. We 
will pick up the other New York customers in the third quarter 
and include in the second quarter figures for then.) 


Bob reported on 950,000 square feet this reporting period, 
with our customers closing 420,000 square feet of that total. 
Jacobson and National closed the bulk of that figure. Closings 
appear to be way off in New York City. Some very pessimistic 
article are now appearing in the localmpers forecasting gloom for 
the~contracting business in the City. We still have a good backlog oi 
schools to ship in the City once they are really for material. 

Our office building backlog could be good if tenantsrent spaces. 
Westchester still appears weak with one closing of 24,000 square feet 


Werner Kiessling - Boston and Providence 


Werner followed over 1,000,000 square feet of work during 
this reporting period. His three customers accounted for 600,000 
square feet of that footage followed. Overall for the first half, 
we have closed 53% of tne work good for 1,740,000 square feet. No 
real large jobs were closed in. the second quarter but a lot of small 
ones were knock off. H. Carr and Sons continue to be tough in theigg™ 
while K & H Contractors do well in the Boston market. White does 
trend to get all of the Luminaire jobs in Boston. 


Neg Norton - Vermont, Albany, Utica, Binghamton, Elmira, Hudson Vall 
and Northern New York State a 


Vermont - Nothing to really report other than there apparentl 
is not much going on in Vermont. This reporting period 52,000 squares 
feet was reported on with Pitcher getting 8,000 square feet of that. 
Bader where are you? 
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Albany - Albany picked up the second quarter from a first 
quarter footage reported of 191,500 square feet to 483,000 square 
feet this period. Our customers are at the 59% penetration mark for 
the year with honors going to Bud Brickman. Bud has_closed over 
half of the footage reported on thus far this year. For the 
Albany area this is the first descent reporting period with some 
footage in it in over a year. Hopefully Albany is starting to get 
going. m8 


Utica - Carmen Milograno was blanked this reporting period, 
but M& K came in from Binghamton and knocked off the one big 
job reported for 100,000 square feet. Even with the blank in 
the second quarter for Carmen, we got 49% of the first half business. 


Binghamton - Elmira - Not enough footage reported to write 
a report on. 


Hudson Valley - M& K is not closing work in Binghamton but 
they are definitely closing good jobs outside their immediate 
backyard. They closed a 215,000 square foot hospital in Harris. 
Neg reported on 473,000 square feet this reporting periodversus 
36,000 square feet the first quarter. Hudson Valley A & P knocked 
off four jobs this time good for 173,000 square feet which will defirite 
help our cause. Our customers got 884 of the reported footage 
for the first half good for 450,000 square feet. 


North New York State (new reporting area) - Since we now 
have a new viable customer in North New York State closing work, 
we have added that area to ths report. Besides the new customer 
Theodore Stay and Sons, closing 87,000 square feet of work, M& * 
went wandering and closed 125,000 square foot library in Plattsburg. 
This is more activity in Northern New York in one quarter than we hav2 ha 
in the last 10 years, I also might add that Theodore Stays' first order 
with us had Armashield in it. What a way +o start with a new 
customer. 


Through the first half of 1974 as a Regional Office, we have reported 


on 21,879,400 square feet, closed 13,421,970 square feet of that 
figure for a market penetration of 61%. 
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SECTION: 


The following-is a policy which must be adhered to by all company personnel who are indicated 
below to have responsibility for action on defective materials. Defective material problems 
must be handled properly to assure the customer, architect and general contractor of a proper 
installation and to insure that Jacobson & Company is properly protected and compensated for 
replacement materials, culling, removal and other costs which are directly or indirectly 
resulting from the defective material problem. ; 


DUTIES OF THE FIELD FOREMAN 


He must immediately notify his construction supervisor upon discovery of the defective material. 
In the absence of the construction supervisor, he is to notify the salesman or project manager 
handling the job. Foremen must not install any defective material unless specifically 
authorized by the construction supervisor. 


DUTIES OF THE CONSTRUCTION SUPERVISOR 


ADefective Material Report (copy attached) is to be filied out by the construction supervisor 
and forwarded to the.salesman or project manager with a copy to the Director of Construction. 


DUTIES OF THE SALESMAN OR PROJECT MANAGER 


woe 


The salesman or project manager must immediately notify the manufacturer by phone and shall 
accompany the manufacturer's representative on a visit to the job site to recommend a:‘ion to 
be taken. He must also send a copy of the Defective Material Report along with a Defective 
Material Form Letter (copy attached) to the manufacturer to assure that there is a formal 
‘complaint lodged and on record. Copies of the letter and Defective Material Report shall now 
be sent to the following personnel: 


New York Office, c/o Secretary Treasurer Director of Construction 
Construction Supervisor Purchasing Manager 


NEGOTIATING A SETTLEMENT 


In view of our contractual requirements, it is essertial that we promptly agree 
upon an acceptable course of action regarding remedial work necessary to 
correct the defective material situation. It is essential that the manufacturer 
shall acknowledge and agree to bear the costs of the required repairs (in 
writing) which shall include, but not be limited to, the following: 


Material replacement. 

Material handling of replacement material. 

Cost of additional! hoist time. , 

Removal of defective material in place or in cartons from 
premises and trucking involved for same. 

Culling, sorting etc. 


ACOBSON & COMPANY, INC. PROCEDURES MANUAL 


In the event that the manufacturer does not send a letter acknowledging the 
remuneration agreement (or if you fee! he probably will not) you must send 
him a letter confirming the agreement. It is always preferable that you 
write a letter whether you think he will write or not. The letter should be 
structured in the following way and sent "Certified" or "Registered Mail" 
with a return receipt requested: 


SAMPLE AGREEMENT LETTER 
Dear Supplier: 
Subject: Defective Material on XYZ Project 


Paragraph 1 - (Description of problem(s) and confirmation of his visit to 
project with names of all persons attending meeting.) 


Paragraph 2 - (Describe in detail the resolution and remuneration agreement 
reached with the supplier representative and how costs will 
be determined.) 


Paragraph 3 - We believe that the agreement represents the arrangements 
arrived at during our meeting to resolve the defective 
materia! problem outlined above. If this does not agree with 
your recollection of the agreement, please notify us 
immediately by return mail. If we do not hear from you by 
mail by (usually seven days after date of 

~~ fetter), we shall assume that this agreement is acceptable in 


all respects. 
Copies of the agreement letter shall be sent to: 


Other members of the manufacturing company involved as 
deemed desirable. 

The New York Office, c/o Secretary/Treasurer 

Purchasing Manager. 


In those instances where the material defects appear to involve substantial 
costs or liabilities, an officer of the company (president, director of 
_construction or sales manager) shall be notified and shall assist in negotiations. 


In certain cases a lump sum agreement is arrived at and in those instances it is 
not necessary to open up a T & M job number. 


PROCEDURE FOR WRITING UP A T & M ORDER FOR DEFECTIVE MATERIAL 
PROBLEM 


When a salesman comes to an agreement with a supplier for whom we are to do 
corrective work, the salesman must write up a regular T & M job number in order 
that a cost record can be kept in Accounting of all of the labor and material 
involved in doing this corrective work. The cost sheet should be sent to the 
Secretary/Treasurer so that she can follow-through and make certain that the 

T & M is issued properly. ' 
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When the job is finished, the Construction Department as usua! should send 
the blue copy to Accounting. Accounting will then compile the dat> and 
send the salesman a copy, so he can determine exactly what to charg: 


against the supplier. 376 a 
The salesman wil! then advise Accounting by written memorandum as to the 
amount to be charged and a bill will! go out to the supplier on this basis. 
This bill will then be deducted from any monies due the supplier. 
When the salesman writes up this T & M, he should be certain to state: 
Back charge for ‘(job name), in connection 
with job number - (state original job number), as per 
Defective Material Report dated . 


In this way, the corrective work and the original job can be tied together. 


Back charges for defective material problems shall be marked up for overhead 
20% only. Profit shall not be applied. 


If for any reason the supplier does not allow the amount involved, any 
balance remaining will be transferred against the cost of the original job. 
Furthermore, if for any reason this work is not to go ahead, Accounting 
should be notified. 


THE FOLLOWING POINTS ARE RESTATED BECAUSE OF THEIR IMPORTANCE: 


Manufacturer's verbal okay to proceed with work: 

Must be in writing by an authorized, responsible person and on their letterhead. 
Personnel shifts can be costly if we have nothing in writing to substantiate 
agreements to pay for repairs. 


Responsibility for material: 

If a manufacturer wants to leave defective material on job site until final resolution of 
problem, he must take full responsibility. In addition to our not taking responsibility, 
manufacturer must pay us each time we have to move the material. Do not settle for 

a lump sum. This can be costly as we do not know how many times we may have to 
move this material. Manufacturer shall also direct us in writing as to final disposition 
of defective material. UNDER NO CIRCUMSTANCES SHALL MATERIAL BE REMOVED 
FROM THE JOB (OR WAREHOUSE IF IT HAS BEEN MOVED THERE) UNTIL THE 
MANUFACTURER'S REPRESENTATIVE HAS SEEN 11 AND DinECTED YOU TO DISPOSE 
OF IT AND HAS AGREED TO ALL COSTS OF DOING SAME. 


Return of material: 
Cost of all trucking and handling is to be borne by manufacturer. 


Repacking of material: 
All cost to cutl, sort and repack for diszescl is to be borne hy the manufacturer. 
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DATE: 
: Our JOB # 
DEFECTIVE MATERIAL REPORT 
_ PROJECT NAME: 
PROJECT LOCATION: 
GENERAL CONTRACTOR OR OWNER: 
ARCHITECT: 
MANUFACTURER OF DEFECTIVE MATERIAL: 
PRODUCT: 


WHAT IS THE SPECIFIC NATURE OF THE DEFECT? 


HOW MANY FEET ARE INVOLVED? 


. _DATE-ON WHICH PRODUCT FAILURE WAS FIRST NOTED: 


JOB SITE AREA IN WHICH DEFECT WAS NOTED: 


HAVE COMPLAINTS BEEN REGISTERED AT THE JOB? 


WHO FILED COMPLAINTS? 


“REMARKS: 
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“SAMPLE DEFECTIVE MATERIAL TRANSMITTAL LETTER 


Date 


Subject: Defective Material 
Project: 
Location: 


Gentlemen: 


Confirming our telephone conversation, please find attached our Defective 
Matevial Report on your product on the project referenced above. 


Please confirm in writing what remedial action you recommend {o correct 
this deficiency. 


A mutually cecestable course of ection between your Compuny and Jacobson 
& Company, Inc. must be agreed upon and confirmed before Jacobson & 
Company, Inc. will begin corrective work. 


All corrective costs to repair this defective material, as per our agreement, 
will be borne by your Company. Upon completion of this extra work, we will 
invoice you for costs incurred. 


Thank you for your cooperation. 


Yours very truly, 


Salesman/SEC Manager 


ce: Secretary/Treasurer 
Construction Supervisor 
Director of Construction 
Purchasing Manager 


Job File 
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Ses too Al ons of is cobson beioney.e . Make. a uistake and -thon, 
Pete 8 clause Go Pio 2b OR a CRN LLCP atte ae ee eee 


oo oA 1 : es a] i es ! 
Jon will fvct find wn tougher and touchor to den th 1f.ho74,), 
récts on tiig tino honored dJusabson civroach to "“vork!n: 

' With eupplierss i 
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February 10, 1975 


Mr. Jolim D. Jacabson 

President 

Jacobson & Cormoany > ives 
‘“ Js 

104 East 25th Sircot 

Wew Youk, Now York 10010 


Re: Hendrick Haidson Job 
” A 
Youw Ye Os i 5476 
Job #570109 
Arinsivong Requis 


Invoice date 


Join, 4% has come ttontion tbat poole Jacohcon and Company 
ONLSS. 
Ian cnelosing a coxy of ry] ovenher LL, 1°74 letter vhere T request paywent of 


y 
this invoice at its' proper div Garces 


Lets! get this matter off the boolts as soon as possible. There is absolutcly no 
} s ave tine of shipment unlcss 


. 
art el She 


tention fer e exedit herc 
We shipped well within our 


asl 


ju st: 


othcrviss noted. Y 
went out - « - Thercfore the prices billed are correct. 


If I can provide further Snformtion I am at your servicce 


Very truly yours, 


Robort A, Baran 
Architectural Representative 
Architectural Coiling System Division 


P, Gettfired, Customer Binance Service 


¢ 


Exhibit R Annexed to Affidavit of Phillip W. Unger 


Memorandum irom R. W. Hadfield to D. G. Smith, 3814 
Dated May 21, 1975 


,D. G. Smith, Adv & Mkt Serv May 21, 1975 


R. W. Hadficld, Arch Clg Sys Div 


Jacovson & Co.nweny, Inc. 
—“Arinstrong Accusticel Products 
Direct Mail Co:mpaign 


v 
. 


Pon, recently the attached inform2tion to this memorendwua was sent to Fred 

Schweizer end Yuil Uncer fron John D,. Jacobson, Yresicent of the subject 

firm. Please review his proposal end advise me of the cost to Aviastrong for 
for approximately 2,600 


preparation of the art work, mechanicels, and printing 


picces. 
to evalucte this proposal and thon we con discuss the entire 
y, May 27. I'll leok forvard to hearing fro you with your 


Take a few days 
motter on Tucs¢2 
\a 


> 
thoughts end iceas on this proposition. 


o 


BJD 
Enclosures 


Pp. W. Unger 
D. H. Mchaughton 


‘ 


Exhibit S Annexed to A fdavit of Phillip W. Unger 


Memorandum from Richard C. Wiley to Phillip W. Unger, 
Dated July 16, 1974 


P. W. Unger, Arch Clg Sys Div, Lancaster July 16,1974 


38°? a 


KR. C. Wiley, Arch Clg Sys Div, NY 


Jacobson & Compiny 
U. S. Court ilouse 
Philadelpnia, Fa 


Attached is all our correspondence, our order form and 
Jacobson's purchase order on the subject job. More 
Snportani Ly 28° ¢ py of my neve as I tool down the re- 
quested inform: ton io Jack Bindor and then quoted him. 


Letter of November 28, 


Novhere will you find re 
ot my memory no inform.t 
to meet a specified RC. 
nitely came un and you v7 


f¢ 


erence to en HRC. «To the best 
Lor 


1 wes requested on our ability 
The cuestion of STC very defi- 
iL note in my letter of 11/28 
to do to meet an STC of 5-h9, I 
i we LOD tage iptercation. 
ked or eae lon our 


that £ told sinder yi 
renember very v ividlsy 


UT om. ae x 4 
VOL Vv és JD. Lt y pDuUL ] Ji PS fa 


tw +1 


he 
~ 


ebility to produce a pie ge 12 ek 2t covld meet the 
‘ shy 5 2 


required I.C of .65 7 ; ing this was a Federal 
project and that ultimnts » vould fe to certify the 
perforuance of our material ve would heve checked snecif- 
ically to insw fiat two would be > to moet the spec, 
just as wo did on the ST ton wi also note that our 
original avotation uae based on iiinabos Jacobson were 
the ones that made un their dinds 1at they could meet the 
bo meaty with our product without any encouragement 
from us 


This is the ird tims in seven months that Jacobson & Co. 
has tried to hold us *esponsible for interpretation of 
specifications, hanring their hat on the basis of our 
quotation and/or what our literature soys or doesn't say. 


To this day we haven't seen a copy of this specification. 

Ve have relied strictly on the information supnlicd to us 
by Jacobson. This is so often the case with many quotations 
mace to many contractors 


I. Locke , Lancaster 


Ge RoviN, AFCH Cio Syo., NT 
Koenig, Arch Clg Sys, Fhiladelphia 
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Memorandum from Robert A. Baram to R, J. Butler, 
_ Dated May 2, 1975 


INTER Pea : 
OFFICE COMMUNICATION ea strong 


Coes uM eames 
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To R, J. Butler; Arch Clg Sys Div, Lancaster May 2, 1975 


From 


R. A. Baram, Arch Clg Sys Div, New York 


Subject Gory — northern Academic Center 


New York City 


: of P5207 
act placed on Nov 974 with o pri 
for shipment through June 39 75. hitter that ¢ 
we would get cs calation basec six month period 


The Armstrong Requisition Number 


We nee Sooo via r. price 
Coating is require. 


licker! 


Higgins maintains since « ole nak 
STC of 35--39 &6 a standard and § L git AGE Saceing 


his price was based on standard material ¢. 1074 whicn woule be 
a 35-39 STC. So, they are nov vine to, unlairly, 
for an STC of 35-39 at 


19> Y 
SQuUucege us 


ay to ec eaing ihe 
the situation 
forward to your comments 


Gne more thing, 111: 
contrect" on Jacobso 


Kindest personai resar 


ez, Av-ch Cle Sys Div, NY 


: ne sae eee flr: Exhibit U Annexed to Affidavit of Phillip W. Unger 


Memorandum from P. Peter Gottfried to Richard C. Wiley, 
Da.:d March 21, 1975 


—_—(Armstrong 


O88 COomeany 


‘ 


wnrer/ 
OFFICE COMMUNICATION 


To R. C. Wiley, Arch Clg Sys Div, Saddle Brook March 21, 1975 


From P. Peter Gottfried, Cust Fin Serv, Lancaster 
| 4 384 a 
Subject Jacobson & Company, New York, New York 

Newark State College Academic Building . 


Union, New Jerscy 


Dick, any prozress in cettinr to settle the outstanding balance 
due on this project. uutler's meno of February 26 that 
you were going to wri Jacobson and tell them to pay up. 


As you recognize, this thine is now more than a year old: and it would 
’ v ’ 
seem in that length of time some crreement could have been reached which 
would settle this bill poir vi ; t liv unfair 
} 2 4 + 4 2 
that we should bc c “vir tb 2 @ 
from our end, let's | es : »bson 


to send us a che 


NLH 


“Arch Cle Sys Div, 
D. F. Lopez 
P. R. Langan 
R. d. butler, Arch Cle Sys Div 


‘, AMBCHITEC Un aL SALUS 
wwe ORK DsToser 
YOR YISTICT OFFIC), 


Memorandum from Richard C. Wiley to D. H. McNauhton, 385 
INTER Dated May 9, 1975 a 
OFFICE COMMUNICATION Armstrong 


Exhibit V Annexed to Affidavit of Phillip W. Unger 


D.H. McNauhton, Arch Clg SYS Div, Lancaster Maz 9,1975 


R.C. Wiley, Arch Clg Sys Div, New York 


Jacobson & Company 
Elizabeth, N.J 
Academic Building 
Newark State College 
Union, N.J. 

Claim For Credit 


John Jacobson was nice enoug 


gh to pull together the whole ream of 
correspondence we have hed on the subject claim into one nice tidy 
package. This was with his letter of rebuff addressed to yours truly. 


All of this can be summarized down very quickly to a few key points. 


a , os \ 


‘ 


Exhibit W Annexed to Affidavit of rnunp w. Unger 


Letter to Richard C. Wiley from John D. Jacobsar 
___Dated December 1%, 1973 


“|: JACOLLON seagate 


& Company, Inc. ey Vanes : 


Contractors Quik 
since 1889. | ovenQ()veans 
ro4l.25 Street, ita Re See Tee 18863 
NewYork,N Me a 
LOOLO 

Axea 212, | ) 
677-4250. 7 December 11, 1973 


Mr. Richar G. Wiley 

Armstrong Cork Company ; 

Park 80 Plaza West - Cne 2o: Academic Building 

Garden State Par’ wey of Interstate 80 - Newark Stafe College 
Saddle Brook, New Jersey 07662 Union, New Jersey - JA793 


Dear Dick: 
"mn connection with 


At our meeting fodey in my « ff 
the above project. Lef me set 


omy 
i 
forth 


my personal discussions today’ 


1. b It is understood thet B.vec Kochn & 
tnstrumental in writing thre sy 
familiar with the project 
engineer, Lovis Goldberg, 

System for this project. 
Mr. Koehn hed reviewed 


lor fo submitting prices on the Li 


a) 


ae February 6, 1973 we reccivec 
lot ° ere a] { ' 1 
lhe Armstrong materials speciticad by the archiiect - see 


1aprice confirmation for 


attached. Inthis price. confirmation. no exceptions to the 


nae : 
| Sk acification swere maac. 


3 As you no\ arte it is anpparen 
z S you now Know, | is apparen 
confirmation did nol include 
Nich wa Sadi RUAN ESTAS f {! at a Cees rl. aa 
which \as a requircny nheor tine Epccies On. mie price 
for this special {fixture could not have been obtained from 
the standard price list as tt was "special". This price 
snfirmatior oe Te a aa ae enelis les MreNc tic 

confirmar1on TOM Nil. Koehn wos used In {he preporahion 
of our bid and was the basis en which we socured a contract. 


: t , ; : : 
In vicw of Mr. Kochn's ‘avolvemeant with the engineer during 
the design stage and in view of our discussions with hitn priov- 


to the bid we relied on this price confit ration os heing ~ 
relative to the specification. (You will 
: aie 3 « per the attached .) 


note that the price 


ae - 
ans mena neces ata eA 


. & COMPANY, Ine. + ee “s 
k ae ‘Mr. Richard G.. Wiley ‘ Page 2 


~ 


ee 
December 11, 1-73 


+ rt 4 
a hg 4, We have a contractual liability to provide your product as 
} i specified and we ultimately secured a contract agreement 
ae bosed on your price confirmation. It is my understanding, 
Dick, thet you hed researched this problem and had determined 
‘ that the junction boxes could have been placed on the fixture 
~ at the foctory for approximately an additional $3.60 per fixture, 
» The-clectrical contractor on the job had given us a price to 
conform trese fixtures to the specification on the job of 
approximately $5.70 per fixture. Subsequently, we received 
a price of $4.85 froma local electrician to conform these 
_ fixtures to the specification. At your request we eppealed to 
th. contractor end to the State in writing, but to no avail. 
Accordingly, | have directed Al Sweetwood to enter info an 
agreement with Schwarz Electrical to do the work at the price 
_ fot to exceed $4.85 per fixture. Anyzfurther-delay will incre “se 
“2” your liability for this error. Kya aia we 
; cease matinee iia. 
i Mr. Koehn stated that it would be impractical to return these 
+ tpetures to the factory to he en eanfromed pA ts 
specification because of te Peo Genser ' (> oom ; 
possible liquidated detawes, JP, aapibie rues inal we secured 
competitive prices fo overs’ thiec fie ene y etal advised you 
today of the action mak wo wo Id jake .. ec utuy fe. senous 
problem. ; 
5... Pat O'Malley has stated that vic. Kogan was thoioughty familiar 
. with the specification aid thet jointly they prepared a list of 
the components for our purchase order. 
6. | was also advised, Dicx, that you calle | Rick. Connole, our 
controller, and edvised him net to pe, the bill as there were 
problems involved that had not been resolved cs of this dete 
ond that we would not lose our discount as a result of the 
direction that you gave to Mr. Connole. 
Jacobson and Campany wilt not be financially liable for this price conformation 
error as i} Was this price tok Che) a) ter into @ subcontract. At our 
mecting joday in my office | advised you of our py: aliten cad tom avwoiting your 
reply which should be full respc eiiiiity dor (is si USPTO e., 


. } A pyteedtiv 
dhe wsitie® d (ny - ae 
wl ae ser ae Sincere} 
na dev, agit’ Y 
f Stk ‘ jie th CULUN 
John D. Jacobson 


JD J.m« Presider: 
Encloz: ves 
CC: William Locke 

2h S.cotwood, Rickart A.-Connole, Beatrice Stanley, Patrick J. O' Malley, 


eae RAL EE A ee 


er 
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Letter to John D. Jacobson from P. Peter Gottfried, 
Dated May 28, 1975 
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Yay 28, 1975 


ir, John D. Jacobson, President 
Jacobson & Company, Inc. 

10s Tast 25.n Stroect 

New York, uy 109010 


Dear Mr. Jacobson: 


As you ars evare, ve heve several. sa i out. standing ~ ae — on your eecount - 
whieh date back many moneAs ond, in fact, on4 far os evruary, 
19T4. Ve nave been eivised by ovr etatine i H2OnLC ve aati "eHeea deductions are 
not in oracr and thet spear sieulde bo fortueetiag Troma yous Company 


We are listing belew the dates, the asounus, & id the projects 4nvolved wita 


each deduction. , 


’ Pebruary 29, 1974 Waves Colles of Satdeece im # 9,489,16 
March 21, 197) lie Colla. of Sevarice 345.25 
Deeenber 13, poh Wow Yor’ Stost Uncuen ge 1,019.19 © 
Deecaber 18, 1974 Yew York Stoc's mxchanse 955.13 


a anand 


Total -— $11,950.73 


Ta view of the lencta of tire these Peaeooetyeiage naive boon cutstaniing, ve To). 
tt ia only reagonsole that woo nor & yor to pey the total enount by dune 13. 
In the ev baie pauraent doas nob reach ud by that date, We ery sec altora:.tive 
yeasures to collect tiis cutstending bedouce. 


fhan's you for your cooperation. 


Very truly yours, 


Pp, Feter Cottfricd 

Manarer 

Cantower Fire nei2l Services 

fre: ed apd Resiienbial 
Coiling Cyatens Pivisions 


a, 


cee 389 a 
Mr. John D. Jacobson May 23, 1975 


Arch Clg Sys Div, Saddle rook 
are. wiley 
D. F. Lonez 
P. R. Lantana 
R. A. Baran, Jauaic: Estutes, New York 
Clg “ya Div 
WwW. Uncer 
Y. MeNnuchton 
J. J. Burke, I.egal 
hace 59 COrL: 2% 


This will coofira Padl Uncer's request thet we write to Jacobson and tell hin 
the elsins are due anl sive hin a couvle of veers to pay. If they do not vay 
vy that time, o-c lan of action will be to eall Jcha Jacohson and tell hin ve 
gre moing to hola orders witil thoy do pay. Vo vould anorceiate the New York 
District Office versonnel waintadnine a low vrofile with Jacobsen unvil after 


June 13—let's sive Jacobson an opportunity to porvorn. 


é 


To 
From 


Subject 


Exhibit Y Annexed to Affidavit of Phillip W. Unger 


Memorandum from Robert A. Baram to Richard C. Wiley, 
Dated July 22, 1975 


perre hs 


mstrong 


Nee EAwees: 


R. C. Wiley, Arch Clg Sys Div, New York July 22, 1975 
R.A. Baran, Arch Clg Sys Div, New York 


Nassau County Community College Job 
Phase II 


Dick, this meno will contain the story of this job as best 
as I can explain it. 


The "job designed by Eggers Partnership, New York City, Joe Capano, 
Partner-In-Charge was originally set up for Gil Phillips using 
U.S.G. Glecier Panels and Delta Grid. 


In fact, as hearsay, Jack Dunigan, way back at the spec stage 
was told to "forget it" when he appro ched Capano about an 
alternate system. 


In about January of 1974, the - yf reason I do not have 
‘the exact date on hand is that I sent. recent: he original 

of the first price exception form to Bob Butler and it has not 

been returned to me. It was, I believe Seully as well as 
Jacobson. The form had been filled out by Dave ombar originally. 
In fact, we were told we could provide sizes in Ganserra originally 
but after some reluctance we were told Colom: Da had told 

me for sizes less than 12" x 12" 1 should 'fieure § per square foot. 
For sizes greater than 12" x 12" $.95 per square foot 


With this information, in January of 197% (again Butler has 
copy of the form) I sat down with John Jacobson and Sam Schanzer 


dee 


and was asked about prices on NCCC. 
and they were fairly agreeable. At a 
we agreed on 5.95 per square foot for 
items and $.65 per square ti ter je 
Made 10 very plain I k 
would be more than 


I gave them the information 
subsequent meeting soon 
greater than 12" .* 12" 
s than as a fair price. 
owing quite well there 


‘Ss 
Bs 


Th 


there would 
size made. 


have s deal and asked me to sien 
uote. At the time I signed I believed 
the form had no more value or 

ietter I was sending as a 
standard Armstrong-Jacobson 
1@ I gave Jneohson nenple an 
i a letter to the quoted party 
Stanley (Van Park at that time?) and their 


ar Se re 
@ 2 2 
g 


oe 
Mm 


ga te 


NO ENVELOPE REQUIRED 


> sane SD tenon SRT eC AE AD AT AIDES RES LSE NE OY EOE 
- ‘ SOLENT UNE NEO - ¥ siinaiaoea i 


. g@a 6 
R. C. Wiley July 22, 1975 


In signing Jacobson's form hear in mind, I again repeat that I 
expected this to be a deal and to receive a purchase order as 
was promised by }ir. Sam Schanzer- I signed as consideration 

for his promise to send a purchase order based on my signed firn 
quote. None was received until quite recently, however. 


In the interim, I asked for a purchase order from time-to-tine 

until about April of 1974 when John Higgins and John and Sam can 

back to me with requests for new pricing on 7 items. I got these 
from Bill Locke in a memo dated 4/30/74 with a request I not 

put this in writing until we had a firm idea. JI did not panic at 

the time because Bill's prices based on Sanserra at Jacobson's 
request, were in line or bettcr then what had been given earlier--and, 
of course, for 7 sizes which, although not fantastic, at least 
workable, and appurently, quotable. 


Just about the time I gave them this verbal] quote, they told me 
they did not want to go with Sanservs. It is interesting to note, 
however, that the Locke quote was } on drawings provided 

by Jacobson which showed 7 sizes +- ro’ 2d or 2 or gO. 


In November of 1974? (aciin Sutler * : réecrosdence), Bot Butler 
quoted‘on about 8 differe:t sive: c. eae fi ; soca prioes 
They were given to Sam Schanzcr or ve. } ivr met 

and Sam was upset over the prise oneore 
then given to Warren Watts who mainca 
were higher than the originzl 5.95 
less and he could balance it out. At 

to Sam Schanzer that all of this is ridic 
not have a purcnase order. 


t 


Os. cb 
ry 


Along the way, two other phases of 

With Minctone ard no Peal problems and 

to Us Woth their job for tir quotes on tore 
not 2} 29. 


It is my true st 
Warren Watts ha 
at leas once 4 
as I Encw it was peoial and dan: suid be 

Sate au: with the desl on Now. York Stock which you know avout. 

Bach 117 xe OF 4 “inal rehase, ardci wdoNn “Warren 
Was alwiys a aw.) On: . once mentioned this to 

and took the libert yf. telling him that Hank Eckstein was not 
havin: Nie @€izt3 Livy wi ig job at Istana. He repiied 
ih: t me of the reasons Hank is lonver with us is because he 

cc that tals job was har ii: 
th). ato Delos erictast ane ie) . Sam and Jonn 
oan , finally, Warren Watts. = pple handled the job befor 
Wa ren that it was aimost as if it were a new job when Warren 
lo * it over. 


o 
~ 


ies 3 
retain tha 


%. 


| 8924 
R. C.Wiley ee : July 22, 1975 


Again, I reiterate, I did not just "leave my prices" and wait for 
something to happen. I was after Warren and at times Sam almost 
constantly for some movement towards finalizing what they needed. 
I was not too concerned with the form I signed because even with 
Butler's quote «. several months ago Jacobson thought and told 

me it would work out. ‘ 


Finally, about 2 weeks before I received the Jacobson purchase 
order, I mentioned to you what was about to happen. That is 
because at that time I was told the final number of sizes and 
added un the arithmatic and knew this was not good for 140,000 
square feet Warren and Sam's reaction was "we've got your name 

on the form". When Warren cove m2 the final form, I took it 

back to the office and saw it was still screwed up. Two or three 
sizes were listed wrong. I called him and he corrected it. My 
contention is that he still did not know what the hell he was 
doing. 


The order was thensent to R. J. | .tler and ..sequent events are 
quite familiar to you. _ 
My mistake, here, 
worse than a letter which : Pees 8 2 prices, life-of-jos, 
eto” Yes, 2b is. However, ac Jao 3bsot 2. zat‘’on would like ™ 
a simple price letter from us . hoid tl ii over our nead as 

well as anything else. 


was sipfni: Tm. +r, 25 23 ey 


I followed up with the customer, continously, for nearly 18 months, 
The real serious situation occurrei .car the end when the amount 

of sizes wae finalized.  Un.d) thes, we iid not have a real big 
problen. 


are right! I'm sure tney were shopping that job 


same way they do-7on every job. 


ask whether we are doing buisiness with honorable 
} SoOuLA this pp Are our 
up it's with 
icult work. Why 


‘ulty has two sides. It seems 
to Jacobson, there is some’ hing 
it, it is to be heiptul. Tot 


393 a 
July 22, 1975 


size situati 
I believe ti 


jb 
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Memorandum from R. J. Butler to Richard C. Wiley, 39 

Dated August 28, 1975 "I 4a 
(Ay 
ay 


mstrong 


OFFICE COMMUNICATION 


R. C. Wiley, Arch Clg Sys Div, Saddle ok August 28, 1975 


R. J. Butler, Arch Cle Sys Div, Lancaster 


Jacobson & Company 
New York City, tew York 
Newark College of Science 


Enclosed please find 1 2S i ( sutua Ler in New York 
City. 

While in John's 

find the file, 

I really can't beli 
be installed on an He 
state that our fire 
suspension syste: 
probably be 1 

with that type 


since 

should p 
installed approxi 
Institute in 

it for over 


Jac 


ARPMSTACY 
ARCHITLET 
NEW YCKK o. 


| ORR SS Re OEE AE TIE EASE SCI 5 OOO PIR 2 A ETAL ICE AEE TEN Cen 


Exhibit AA Annexed te Affidavit of Phillip W. Unger 


Letter to Armstrong Cork Company from Phillip A. Miller, 
Jacobson Supply Division Dated July 11, 1975 


° 395 a 
1079 Feast Grand St. 
(201) 650-0200 


ASUBSIETARY OF JACOBSON & COLINCG 


July 11, 1975 


Armstrong Cork Company RE: Inv. 5-12-75 
Box 17585 #158 
Philadelphia, Penna., 


Your invoice fdr $8.24) to caver costs of additional 
freight is hereby returned. Whatever deal the driver of 
the common carrier and the custoner mace in regards to 
deliver material to a Spear bec on was b. tween the 
driver and the customer. It i our understanding that 
the customer paid the driver £10.06 .o deliver this 
material to her basement since the gci.eral contractor 
was absent, 


Regardless, all deliveries are tailgate and we 
understand this as do all our Customers. This is an 
apparent cover for the additional time the carrier 
driver iiide for "coffee money", 


Sincerely, 


ey Ro Lee YP 


PHILLIP A, MILLER 


Exhibit BB Annexed to Affidavit of Phillip W. Unger 


Jacobson Supply Center Advertisement, Dated October 10, 1975 
Jacooson Supply Center 


1079 East Grand St. 396 a 
Elizabeth, N. J. 07201 
(201) 355-5200 October 10, 1975 
(212) 285-9840 


—ASUBSIDIARY OlJACOBSON & CONC 


TO: ACOUSTICAI, CONTRACTORS 
RE: Se are a EE Re att 
SUBJEC : ARMSTRONG LUMINAIRE/VGM PARTS 


SAVE ONE THIRD ON TODAYS LIS1' PRICES, FOR THE BELOW 
LISTED ARMSTRONG LUMINAIRE AND VGM PARTS. 


NO RESERVATIONS ~— FIRST PICK-UP ~ CLEANS-UP, 
OUR STOCK PCS/CTN PRICE LIST SPECIAL PRIC 
Notch Cover-Plastic 400 +07 04 
Grid Clip 2000 +02 
Corner Clip Inside 125 Po 
Outside Corner Cap ~18 
Yotch Cover-Metal 
60" Main Runners 
60" Cross Tees 
60" Cross Tees 
60" Tees 
Cross Tee Clips 
Cover Plate-Black 
635 60" Wall MNldg. 30 
636 60" Wall Mldg. 450 30 


649A ait inuer Splice 1300 160 PRES fo" 


roducts for Interior Constmiction: Acoustical Ceiling Systems * Demountable Pariition Syston. 


Jacobson Supply Center 397 a 


1079 East Grand St. 
Elizabeth, N.J. 07201 
(291) 355-5200 

(212) 255-9840 
A SUBSIDIAKY OF JACOBSON & CO. INC. 


~ 


CODE_NO. ITEM OUR STOCK PCS/CTN PRICE LIST SPECIAL PRIM 


160 20 mY f Pee SS 


1rd Truss 


Stan 


651 Snap-in Truss £0 20 en 38 


64 


Georgian Triangular 
Panels 


698A Panels 72 3 3.36 2420 


699 Panels 29"x59"X1l" ino ' 5.99 4.00 


6012 - Support Bar 


6020 Hanger Clips 
60275 Georgian Panels 


6105 


_ 61L06A Support Frames 2X4 84 10 6.00 4.00 


6111 Georgian End Panels 1.80 


G115 Supply Air Linear 


6120 Cross Tee 100 


Lad Supply Air Diffuser pie 6 p ee oe 9.09 


5' Air Bar 24 12 9.95 6.50 


1200 


V.G.M. Panel Support1120 20 3.95 
tee Canetrctian: Acoustical Ceiling Sustems + Demountable Pa titicn : 
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Memorandum from W. Koenig to Phillip W. Unger, 
Dated October 22, 1975 
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Undated Memorandum from D. F. Lopez to Richard C. Wiley 
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Atlanta Office 


FIRM 


Owens-Corning Fiberglas 


Dixie 
Gladwyn Plastics 


0 


Conwed 
Conwed 


National Gypsum 


SaC 


Cincinnati Office 


Qwens-Corning Plant 
Suburban Ceiling Supply 
Owens-Corning Supply 


Conwed Warehouse 


COMPETITIVE D STRIBUTORS OF MINERAL CEILINGS 


crTy 


LINES HANDLED 


Atlanta-Charlotte 
Miami-Birmingham 
Jacksonville-Nashville 


Owens-Corning 
Owens-Corning 
Owens-Corning 


Fiberglas 
Fiberglas 
Fiberglas 


Tampa 
Birmingham 
Atlante 
Tampa 
Atlanta 
Charlotte 


Atlanta 


Miami 


Newark, Ohio 
Cincinnati 
Louisville 


Indianapolis 


SEE ATTACHED LIST FOR CONWED DISTRIBUTION CENTERS 


Owens-Corning Fiberglas 


Owens-Corning Contracting 


Owers-Corning Mist. Center 


Owens-Corning Supply 


KEENE HAS DISCONTINUED CEILING 


Oak Park, Mich. 


Flint, Mich. 
Cleveland 
Indianapolis 


OPERATIONS AT THETR KALAMAZ9O, 


Qwens-Corning Fiberglas 
United States Gypsum 
Johns-Manville 
Johns-Manville 

Conwed 

Conwed 


National Gypsum 


United States Gypsum - Conwed 


Owens-Corning Fiberglas 
Owens-Corning Fiberglas 
Owens-Corning Fiberglas 


Conwed 


Conwed, Celotex 


Conwed, Celotex (anything else 
they can buy) 


sSupie) [ezaulpy JO s4ojnqiaysiqg  2a1jijeduso0+, ,— 7817 


“a 
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Johns-Manville, National Gypsum 


Johns-hanville 


indianapolis warchouse 
Conwed Corporation 

m+ 45 -City Terminal Warehouse 
4750 Kentucky Avenue 

Indiana, IN 4621 

317-855- 2781 tina Eaton 


New Orleans Warehouse 

Conwed Corporation 

Calongne Drayzee & Storage Co. 
P. 0. Box 10644 

501 Coolidge 

New Orleans, LA 70121 
504-834-1700 


Malloy Warehouse & Dist. Corp. 
Conwed Corporation 

P. 0. Box 218 

8290 National Highway 
Pennsauken, NJ 0€110 
609-665-1080 Judy Vitrone 


Memphis Warehouse 

Conwed Corporation 
Trammell-Crow Dist. Corp. 
P. 0. Box 2632 

394 Titan Drive 

Memphis, TN 38102 
301-396-5401 Marybell 


Bensenville Warehouse 
Conwed Corporation 
1006 Fairway Drive 
Bensenville, IL 60106 
312-595-2705 Shirlzy 


CONWED DISTRIBUTION CENTERS 


Virginia Bonded Warehouse 
Corwed Corporation 

P. O. Box 427 

michnond, VA. /23203 
804-270-4037 Bob Bailey 
804-232-8941 Deb McDaniel 


Atlanta Warehouse 

Conwed Corporation 

P. 0. Box 19673 Station N 
Atlanta, GA 30325 
404-355-0460 Kitty 


Alliance Warehouse 
Conwed Corporation 

c/o Bill Clem Properties 
P. O. Box 1911 

1250 Asbestos 

Alliance, OH 44601 
216-823-1278 Lenore 


Charlotte Warehouse 

Conwed Corporation 

Union Terminal Warehouse Inc. 
P. O. Box 16306 

Charlotte, NC 28216 
704-394-1321 Debbie 


Denver Warehouse 

Conwed Corporation 
Insulation & Ceiling Supply 
4070 Globeville Road 
Denver, CO 80216 
303-222-0619 Rich Phillips 


Dallas Warehouse 

Conwed Corporation 

Edway'ds Warehouse Company 
2650 Manana Drive 

Dallas, IX 75220 
214-358-2464 Betty or Howard 


East Rutherford 

Conwed Corporation 

320 Murray Hill Parkway 
E. Rutherford, NJ 07073 
201-939-3700 Jim Filler 


Washington Storage & Dist. 
Conwed Corporation 

3101 Pennsy Drive 
Landover, MD 20785 
301-322-4333 June 


Gillis-Hood Moving & Storage Inc. 


Conwed Corporation 
P.O... 9193 

1310 So. Brazos Street 
San Antonio, TX 78204 
512-225-2836 Pat 


Tampa Warehouse 

Conwed Corporation 
Burgess—Hood 

4751 Distribution Drive 
Tampa, FL 33619 
813-248-6309 Linda 


Winchester Warehouse 

T. Tighe & Sorz Inc. 

26 Holton Street 
ivshester, Mi 01890 

OLT-T29 54b0 Tr. Glejoer 


Dallas Office 


FIRM 


Owens-Corning 
Owens-Corning 
Owens-Corning 
Qwens-Corning 


George Staten Company 
Standard Materials 


Conwed 
Tieman Sales 


Construction Systems 
Owens-Corning 


Donn Products 
King Wholesale 


Kansas City Office 


Owens-Corning Contracting & 


George Will Company 


(Natl. Gypsum Acoustical 


Golden Valley Supply Co. 
(Cubsidiary of \coustics 


Contr.) 


Lillsid Drywall, Inc. 


Supply 


Contr.) 


Asso. 


(Suos'dia y of Eliason & Knuth 


Devwall 


. :2enstical Contr.) 


CITY 


Dallas 

San Antonio 

Oklahoma City & Tulsa 
New Orleans 


Jacksonville, TX 
Oklahoma City & Tulsa 


New Orleans 
Dallas 


Houston 
Houston 


Houston 
New Orleans 


Kansas City, MO 


Kansas City, MO 
Golden Valley, MN 


(Twin Cities Area) 


Millard, NE (Omaha) 
Grand Island, NE 
Des Moines, IA 
Denver, CO 


LINES HANDLED 


Owens-Corning Fiberglas, Johns-Manville 
Owens-Corning Fiberglas, Johns-Manville 
Owens-Corning Fiberglas, Johns-Manville 
Qwens-Corning Fiberglas, Johns-Manville 


Johns-Manville, Conwed, OCF 
Johns-Manville, Gold Bond 


Conwed 
Conwed, Acoustiflex 


Gold Bond, Celotex, Chicago Metallic 

OCF, Johns-Manville, National Rolling Mills, 
Conwed 

USG Board, Donn Grid 

Tile ~ USG and Celotex 

Board - OCF, Gold Bond, USG 


Qwens-Corning, Johns-Manville, Conwed, 
USG (Quietone Line) 


National Gypsum (as wholesaler) 


Conwed, Celotex, Owens-Corning 


USG, Celotex, Johns~Manville 


Los. Angowes Office 


FIRM 
Owens-Corning Supply 
DiMarco 
DiMarco 


O'Malley 


Stanline, Inc. 
Stanline, Inc. 


Diamond "W" Supply Co. 


California Wholesale Plywood 
Interstate 


R. W. Franck 


New York Office 


Ajax Smith 


Allied Roofers Supply 
Giant Supply 
J. B. Eurell 


Jacobson & Company Supply Div. 


Couwed Corp. 
Elmwood Supply 
Conwed Corp. 


ISD (Harry Rich) 
Kamco Supply 
Al1-T:land Suppl] » 
pradley and Bi ‘Ley 
OCF Supply 


OCP Sunnte 


CITY 


Los Angeles 


Los Angeles 
San Diego 
Phoenix 


Los Angeles 
San Diego 


Los Angeles 


Los Angelics 
Denver 


Salt Lake 


Buffalo 


Jersey City 
Queens (New York City) 
Rutherford 


Elizabeth 

East Rutherford 
East Paterson 
Boston 


Union 

Brooklyn 

Long Island 
Buffalo 
Welertown, MA 
East “‘artford, CT 


LINES HANDLED 


Owens-Corning Fiberglas 
Celotex 
Celotex 
Celotex 


United States Gypsum 
United States Gypsum 


Johns-—Manville 


Conwed 
Conwed 


Conwed - Owens-Corning Fiberglas 


Owens-Corning Fiberglas 


Celotex 
Celotex 
United States Gypsum 


Conwed 
Conwed 
Conwed 
Conwed 


Johns-Manville, Celotex & USG 
Johns-Manville, USG & OCF 
OCF, Conwed & Johns-Manville 
OCF, National Gypsum 

USG *& OCF 

Joh-3-Manville CF & U. 


Philadelphia Office 


FIRM 


Conwed 
Va. Bonded Warehouse 


Owens-Corning Fiberglas 
Owens-—Corning Fiberglas 
United States Gypsum 


J. B. Eurell Co. 

J. B. Eurell Co. 

Harry Rich 

Walter E. Campbell 

Allstate Building Supply 

Franklin Gypsum Supply 
(Subsidiary USG) 


St. Louis Office 


National Gypsum Company 
Owens-Corning Fiberglas Contract 
& Supply 


Conwed 


Reinke Interior Supply Company 


Chatham Supply 


CITY 


Riverside, NJ 
Richmond, VA 


Berwyn, PA 

Columbia, MD 

Baltimore, MD 

Columbia, MD 

Lansdowne, PA 

Richmond, VA 

Cherry Hill, WW 

Washington, DC (Beltsville, MM) 
Baltimore, MD 

Wescosville, PA (Allentown) 


Memphis & St. Louis 
Memphis 

St. Louis 

Chicago (Elk Grove) 
Memphis 

St. Louis 

Chicago 


Chicago 


Blue Island (Chicago Suburb) 


LINES HANDLED 


Conwed 
Conwed 


OCF & USG 

OCF, USG & Conwed 

USG (This may now be controlled 

by OCF) 

J-M, National Gypsum, USG 

OCF, Jchns—Manville, National Gypsum 
Johns-Manville, Armstrong, USG & Donn 
OCF, Johns-Manville, National Gypsum 
National Gypsum 

USG (Except Airson & CDI) 


National Gypsum 
Owens-—Corning Fiberglas 
Johns-Manville 


Conved 


Johns-Manville, National Gypsum 
(Tectum, Asbestos) 


National Gypsum 


Seattle Office 
FIRM 
Owens-Corning Fiberglas Supply 
Owens-Corning Fiberglas Supply 
Owens-Corning Fiberglas Supply 
Celotex Wholesale 
Stanline 


Ceiling System Supply 


CITY 
San Francisco 
Sacramento 
Portland 
San Francisco 


San Francisco 


San Francisco 


Ceiling & Interior Systems Supply (CISSI)Seattle 


Owens-Corning Fiberglas Supply 
C.M.S. 


’ 


Seattle 

San Francisco 
Sacramento 
Fresno 
Redding 


LINES HANDLED 


Owens-Corning riberglas 
Owens-Corning Fiberglas 
Owens-Corning Fiberglas 


Celotex 
United States Gypsum 
National Cypsum 


Johns-Manville, Conwed 

Johns-Manville, Owens-Corning Fiberglas 
Johns-Manville, Conwed, Celotex 
Johns-Manville, Conwed, Celotex 
Johns-Manville, Conwed, Celotex 
Johns-Manville, Conwed, Celotex 


COMPETITOR WHOLESALE 
DISTRIBUTION BY REGIONAL OFFICE 
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Affidavit of J. E. Snyder, Sworn to Juxe 8, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
JACOBSON & COMPANY, INC., ; 76 Civ. No. 2376 
Plaintiff, AFFIDAVIT 
- against - 
ARMSTRONG CORK COMPANY, 


Defendant. 


| STA.TE OF NEW YORK  ) 


COUNTY OF NEW YORK ) inte 

J. E. SNYDER, being duly sworn, deposes and says: 

1. I am Manager of the Philadelphia Regional Office of 
the Architectural Ceiling Systems Division of defendant Armstrong 
Cork Company ("Armstrong"). I submit this affidavit in oppositio: 
to the motion of plaintiff Jacobson & Company, Inc. ("Jacobson") 
for a preliminary injunction. 

2. I have been employed by Armstrong for 40 years and 
have held my current position as manager of the Philadelphia 
office for 24 years. This office serves the region encompassing 
| ..2tropolitan Philadelphia, most of the rest of Pennsylvania, 
|| Delaware, Maryland, Virginia, parts of West Virginia and Ohio, «nc 
Southern New Jersey. The regional office is located in Wayne, 
Pennsylvania, just outside Philadelphia. 

3. From March of 1968 to March of 1976, Jacobson was é 
| appointed contractor-distributor for Armstrong ceiling products 
|| and other building materials in the New York City area, including 
“ong Tsland and northern New Jersey. Armstrong's New York 

ti 121 office presently is located in Saddlebrcok, New Jersey 


anu 45 managed by Mr. Richard C. Nilcy. 


tuod 
4. My office, upon the request of Jacobson or of the 


Saddlebrook office has, o1. numerous occasions, given technical 
information or rendered services to Jacobson in regard to jobs 
Jacobson had going in the Philadelphia area. Each such request 


was given prompt and thorough attention by Walter Koenig, my 


architectural representative for metropolitan Philadelphia or by 


the Saddlebrook office. Jacobson's Philadelphia area jobs on 
which we provided such assistance include, among others, the 
Federal Courthouse, Penn Mutual Life Insurance Company, Children‘. 
Hospital and the Philadelphia Art Museum. Never did Jacobson 
request technical information or any type of service or assistance 
from my office and not receive it; we never refused a single 
Jacobson servicins request. And, on no occasion did Jacobson 

ever express any di satisfaction whatsoever to my office in regard 


to the quality of services we rendered at its request. 


5. There are presently five Armstrong contractor- 
distributors bidding and selling Armstrong ceiling products in 
the metropolitan “hiladelphia area: Berger Acoustical Company, 
Inc. ("Berger") in Philadelphia has been an Armstrong distributor 
Since 1951; Standard Acoustical in Lancaster since 1954; Union 
Wholesale in Wilmington since 1970; Fruscione Floor Covering in 


Trenton since 1972; and Duggan and Marcon in Allentown since 1951 


6. During the period Jacobson was a New York area 
Armstrong contractor-distributor, it from time to time expressed 
to me an interest in being granted an Armstrong contractor- 
distributorship in the Philadelphia area. Each time Jacobson did 
so; I was always willing to meet with its representatives and 


discuss their preposals. The meetings on March 4, 1970 ana 


4UY 2 
April 18, 1972, referred to in paragraphs 16 and 23 of Mr. 


Jacobson's affidavit, are two such meetings. However, after 
listening and weighing carefully everything Jacobson had to say 
on the subject on each such occasion, I concluded that I was 
wholly satisfied with Armstrong's distribution in my region and 
felt that the business in the region did not warrant another 
distributor. Therefore, Jacobson was not granted a contractor- 
distributorship in the metropolitan Philadelphia area. 

7. On no occasion did I discuss with Berger or any 
other Armstrong distributor in the metropolitan Philadelphia area 
whether or not to recognize Jacobson as an Armstrong acoustical 
contractor in the metropolitan Philadelphia area. Nor did Berge 


or any other Armstrong contractor-distri>»utor in the metropolita 


Philadelphia area ever state or request that Armstrong not recog- 


nize Jacobson as a contréctor-dictributor in the Philadelphia 
market. 

8. Of course, the fact that Jacobson was not appoint 
as an Armstrong distributor in Philadelphia does not mean that 
Jacobson could not and did not bid or sell Armstrong ceiling 
products in the Philadelphia area during the time it was an 
| Armstrong New York contractor-distributor. To the contary, duri 
this time period Jacobson often bid and sold Armstrong products 
in the Philadelphia area. At no time while Jacobson was bidding 
and selling Armstrong's line in the Philadelphia area did my offi 
ever object to any such Jacobson bid or sale, nor was any objec- 
tion conveyed to my office by Berger or any other Philadeiphia 
area contractor-distributor regarding such bids or sales by 
Jacobson. Jobs of which I am aware that were in fact performed 
Jacobson in the Philadelphia area using Armstrong products ar: 


liso numerous and include Children's Hospital, Penn Mutual Ii fe 


4104 


Insurance, the Philadelphia Art Museum, Germantown Savings Bank 


and the Federal Courthouse among others. 


9. In addition to its sales of Armstrong products into 


the Philadelphia area, Jacobson sold competitive products and i 
know th t its sales of competitive products in the Philadelphia 
area were quite substantial. Indeed, in a periodic evaluation of 
Berger conducted in 1973 by my office, in answer to the question 
"' jist in order of importance the five top contractors in the 
market including [Berger]," Jacobson was iisted second after 
Borger A copy of this report is annexed hereto as Exhibit A. 
Jacobson's importance as a contractor in Philadelphia naturally 
Giminished after Jacobson, by its own decision, decided to close 
its Philadelphia office in 1970. > one in my office ever dis- 
cussed the closing of its Philadetphi< "gics with Jacobson, Du. 
we were surprised when it occ.ir-ed, because of its substantial 
sales volume in Philadelphia at that time. I understand that * 
closing of that office was the start of a general "retrenchment" 
program on Jacobse:'> part and that Jacobson subsequently closed 
its Long Island, Cherry Hill and New York City offices as well an 
a> the bulk of its sales force and personnel. 
10. Iwas informed, after its occurrence, that Jacokson 


had teen terminated as a New York area Armstrong 
March of this year. Prior to the date of this termin tion, f 
neither knew that Jacobson was being terminated nor that i+ 
terminaticn was even being considered. Thus, I certainly 
id not discuss Jacobson's termina‘:ion wich 
1g Philadelphia area contracto:.-dist ibutor 


occurred. Moreover, on > occasion did 


4114 


other Armstrong contractor-distributor in Philadelphia ever stat¢d 


request, or even suggest to my office that Jacobson be terminated 
‘ } 


Sworn to before me this 


yf Bo day of June, 1976. 


\ + 7, 
e arg ort < (phe, 
ea , Notary Public sass 


MARCANET C. MILLER 
Notary Pu iin, 8°09 of Nay Yael 
No. 24-6515940 

Qualified in Kings ° 
Certificate Filed in ‘Jey’ 
Commission Expires isiat «i, ib j 


Exhibit A Annexed to Affidavit of J. E. Snyder 


Ceiling Systems Contractor Inventory Form—Berger Acoustical 
Co., Dated February 6, 1973 


CEILING SYSTEMS CONTRACTOR INVENTORY FORM 


“PH ten, Bs Regional Office Date 2/7 


\ 


Firm rte COIST tA. Ye Location Be thle Pry fr. 


A. Finances 


1. Is credit at present a problem in our relations with this firm? A/o 


2. In your opinion, has ceiling activity returned satisfactory profits to 


the firm? Yes 
How does our Credit Department rate the firm? Oey 


Do they have the wherewithal to double their business in the next five 


yrars? Yes x" Ne 


Managenent 


1. Is the owner active in the business? Yes 


Ba s the cwner personally engage’ in directing ceiling activity? Ye Ss 
To insure continuity of the business, is planned succession of 


menagonent evident? A/d 


"rat is your objective opinion of management's ability? Good 


Poir Poor ne 


© ceiling sales account for more Y or less than 50% of 


‘otal volume? If less than 50%, specify dominant interest: 


413 4 


Does the firm have a good reputation as a subcontractor in the iocai 


construction industrv? Ye Ss a ae List in order of importance 
the five top contractors in the market including this fim” LAS. 
CDA 00s CS) & | St ms ; emacs 


6. Does firm have a separate ceiling systems department Aj 0 
ov specialized ceiling salesmen? If not, does the 


leck of specialized management or departmentalization prevent achieve- 


ment of satisfactory volume? No» 


7. Does individual responsible for ceiling sales have other responsibilities? 


r Ye S If so, please specify other duties, and/or 
oe 
products involved: | PAL Thoal Wri S = 


8. Is firm properly staffed to estimate, sell, ani install e satisfactory 
volume of ceiling systens?  Yzs _ Is personnel adequate to 


estimate all jobs out for bid at all times? ves 


fre jc> costs carefully kept analyzed? RS 


10, Is fir qualified to do lighting design? Kes 


HVAC layout? ee ee 


11. Identify competitive ceiling lines handled by this concern and percer.; 


0 
of purchases. OCF. Co&oeom x “—T D7Tm  < fe _ 2F 


eeememtme | erarwete tenance 


Ce 
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i2. Does account promote or sell another integrated ceiling system 


package? No If so, whose? 


Is warehcuse presently adequate to maintain a workable inventory of 


our products? Ves Is it adequate for future stock require- 


ments as volume increases and our product line increases in variety? 


No- ms ND AACA BLE For. Cx Syoi) 


C. Sales and rromotionel Activity 
1. Are architects called on? SRmoon Adequately? No 
Building ‘Owners? Ve <, 


ame 


Adequately? AJ o 


Industrial Accounts? ¥7-<, Adequately? 7) 0 


or aggressively 


followed __._ -ntil definite outcome known? Is 8 systematic, 


formal follow-up program employed?_ hes 


Are efforts made to close worthwhile contracts » particularly on large 


jobs, by negotiation? ve 5 Are key men skilled in 


negoticting techniques? TES 


As preliminary construction plans are announced for major jobs, does 
the firm follow-up with architects, engineers, and owners, incl:“ing 
mock-u> installations of proprietery Armstrong materials vhen neé~cssery? 


and proprietary products are introduced by Armstrong, doc" 
r-omote them promptly and with enthusiasm? */O : 


e in Armstrong promotional programs? 


415 a 


D. Sales Growth 
1. What are the estimated purchases for the next five years? (Be 


realistic. ) 


Ks 


jr 


| Affidavit of Richard C. Wiley, Sworn to June 9, 1976 


UNITED STATES DISTRICT COURT 4162 
SOUTHERN DISTRICT OF NEW YORK 
Se ee ee ee ee he al er 
JACOBSON & COMPANY, INC., 
Plaintiff, : 76 Civ No. 2376 
-~against- : AFYIDAVIT 


ARMSTRONG CORK COMPANY, 


Defendant. 


STATE OF NE YORK ) 
Ss.: 


COUNTY OF NEW YORI) 

RICHARD C. WTLEY, being duly sworn, deposes and says: 

1. I am Regional Manager of the New York Region of the 
Architectural Ceiling Systems Division of defendant Armstroig Cork 
Company ("Armstrong"). { submit this affidavit in opposition to 
the motion of plaintiff Jacobson &§ Company, Inc. ("Jacobson") for 
a preliminary injunction. 

2. i have besn employed by Armstrong for 24 years and 
have held my current position as manager of the New York region 
Since January 1, 1971. ‘This region encompasses the New York City 
area, Long Island, New York State, Erie, Pennsylvania, Northern 
New Jersey and New England. From March of 1968 to March of L756; 
Jacobson was an appointed contractor-distributor for Armstrong 


ceiling products and other building materials in the New York City 


area, Long Jsland and Northern New Jersey. | 

3. So as not to be repetitive in this affidavit, I have | 
read the accompanying affidavit of Phillip Unger and fully concur | 
with the statements made therein. However, I would also ete 


some additional points not covered in detail by Mr. Unger. 


| 


“ po Per « a 


Sida 
| Contracting operation, with offices in New York City, my 


| Long Island, Elizabeth, New Jersey and Cherry Hill, New Jersey; 
| warehousing facilities at Plainview and Elizabeth; and a large 


| commissioned sales force numbering over 20, with responsibility to 


|| Close any available ceiling job. 


5. Beginning in 1973, however, after John Jacobson took 
,; over the active management of the firm, there was a shift in 
| Jacobson's crganizational emphasis, the result being that Jacobson 
|| concentrated on larger jobs to a much greater extent than it 
previously had, virtually ignoring smaller jobs. Structural 


| changes in the organization whereby its facilities and personnel 


|| were drastically reduced accompanied the institution of its new 
|| business ph.losophy.* 

6. To begin with, Jacobson's New Jersey organization 
switched from a company having a commissioned salesman in every 


|| county who bid almost every job, to a sales team which worked 


; entirely on a salary basis and which followed a policy of not 
| bidding jobs under $50,000 in value. By the end of 1974, there 


were no Jacobson field personnel active in northern New Jersey, 


| and there was virtually no pursuit by Jacobson of jobs located in 
| New Jersey. In 1975 Jacobson closed its Cherry Hill office, and 
| by late 1975 only one individual was left in the Elizabeth ware- 


and he was then involved only in Jacobson's wholesaling 


7. %In late 1973, three Jacobson employees in its Long 
| Island office were fired for alleged theft, and this began the 
| destruction of Jacobson's organization on Long Island. Other 
| employees were en terminated d by June of 1974 the decision 
Long Island branch. 


ate 1973 to early 1974, Jacobson also 


| * The concomitant rise in specious complaints and threats of 


litigation by Jacobsen is amply discussed by Mr. Unger. 


became interested in only the biggest jobs in New 


Westchester County and, in my view, became significantly less 
attractive to general contractors and continually lost customers 
as a result. Jacobson even ignored smaller jobs where a specifi- 
cation was devel solely for Armstrong material. Jacobson als 
has refused to bid renovation work, which has been an area growin 
in significance in the New York area in the last few years. I 
understand that Jacobson recently has closed its New York city 
office. 

9. On numerous occasions since 1973, various Armstrong 
personnel have urged Jacobson to bid smaller jobs, especially 
where a proprietary specification existed. Bruce Koehn, in 
particular, complained vocifercusly to Messrs. Sweetwood, Miller 
and Groomes of the Jacobson firm with respect to the lack of 
pursuit of smaller jobs, and Paul Langen and Bob Baram also voice 
severe criticism in this regard. Indeea, when Jacobson was 
informed in 1975 that Claremont Systems was set up as an addi- 
tional Armstrong distributor in Northern New Jersey, primarily 
because of Jacobson's failure to actively pursue the broad range 
of work in that area, Jacobson's response to this was that 
Armstrong did not have to "apologize" because Jacobson had no 


interest in anything but "big ticket items." 


butor it had 4 offices, 2 warehouses and numerous commissioned 
salesmen and personnel agressively selling and promoting to a 


broad spectrum of joos and customers. In contrast, at the time 


| 10. In short, when Jacobson became an Armstrong distri: 
| of its termination: (a) there remained only one office and one 
i 


| warehouse; (b) about 15 salesmen and other employees had been 


either fired or "let go"; and (c) Jacobson was refusing to even 


consider anything but very large jobs. 


ate 
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ll. The severe Jacobson office and personnel cutbacks 
and its refusal to consider smaller jobs were emphasized in the 
annual New York and New Jersey territorial reports for the year 
1975, prepared by my employees Robert A. Baram and Paul R. Langan, 
respectively. My office regularly prepares territorial reports 
| for New Y rk and New Jersey in January-February of each year 
discussing the sales of our distributors fox the preceding year. 
The reports for the years 1974 and 1975, prepared in January- 


Febi uary 1975 and 1976, respectively, accurately reflect the 


demise of the Jacobson organization during those years. Those 


reports are annexed hereto as Exhibits A through D. 


pe 


Moreover, Paul R. Langan, in his 1975 memorandum, 


entitled "Long and Stert Range Plans New Jersey," annexed hereto 
as Exhibit E, re-omnended the termination of Jacobson as early as 


spring 1975, because of the drastic cutbacks and failure to bid 


all but the largest jobs that were already guite evident when the 
memorandum was written. 


13. As to Jacobson's claims that my office failed to 


|| quote prices on and service its Philadelphia jchs, I must voic: 


i} strong objection. furing my entire tenure as regional manager, 
office frequently and continuously obtained special pricing 


; anformation for Jaccyson jobs located both without as well as 


within the region fr which I am responsible. When the job in 


| question was in the Philadelphia area we would call our Lancaster 


| headquarters to obt 


?in the applicable special price. Similarly, 


i} where technical ass stznce and services were required by Jacobson 


|| on a Philadelphia j such needs were met by my office. If our 
| office believed tha: assistance from our local Philadelphia offic 


|| Was necessary in addition, we would ask the Philadelphia offic: 
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for their assistance. This assistance by our Philadelphia and 
New York offices included discussions with local Philadelphia 


architects on Jacobson's behalf with respect to technical matters 


distributor to establish its own relationships and contacts with 
its cust ~ers and others. In any event, we never refused pricing 
or servicing assistance requested by Jacobson, no matter where the 


job was located. Indeed, the number of jobs my office either 


= we view it as the responsibility of each contractor- 


priced and/or serviced for Jacobson in the Philadelphia area are 
quite nvmerous and included, among others, Gimbel's Department 
Stor2, the Federal Court House, Penn Mutual Insurance Company, 
Neshaminy High School, Children's Hospital, Jefferson Hospital 
and the Philadelphia Airport. One cf my architectural representa 
itives, Bruce Koehn, estimates that during his employment at the 
New York office from 157?-:: i, cf tre time he spent on the 
Jacobson account, 5-10% was spent un Philadelphia area jobs. 
Paul Langan and Ned Underwood of my office also provided signifi- 
cant assistance to Jacobson in the Philadelphia area. The plain 
is that my office did pursue Jacobson's Philadelpnia area 
-ss, and it was in our interest to do so, since we received 
the credit on all such business. 
14. I would also like to respond to paragraph 37 of 
|| Mr . Jacobsor's affidavit, where he uses the Texaco Building in 
i Porchexe: New York, as an illus tion of the supposed fact that 
llwithout access to Armstrong products Jacobson will not be able 
to secure jobs. fis characterization of that job is simply 
The specifications on the Texaco Building were for 
ronag ATS and Travertone, but allowed for the use of substit! 
mpetitive products. Jacobson in March of 1976 had req ie 


received prices from my office for the Texaco job. 


eT Ticn 2s 


| weeks ago, after the termination of its distributor 

called my office and informed us that unless we lowered the 

Travertone price we had quoted, it intended to utilize, as an 

acceptable alternative, either U. Ss. Gypsum or Celotex products 

because it had received a better price for the comnetitive 

products. In order to be more competitive with those prices, we 

lowered the Travertone price we had quoted Jacobson (and to which 

he had agr ed), and only then was Jacobson satisfied with the 

|| Armstrong products. 

iS. Further, 2 must disagree with the statements in 

| Jacobson's Memorandum that the termination will cause Jacobson to 

lose customers and employees and thus suffer irreparable injury. 
of ail, as stated above, Jacobson reduced its personnel to 

skeletal size while an Armstrong contractor. I cannot see how the 


terminetion will cause it to lose additional employees. Second, 


| with regard to its prediction of loss of customers, I cannot 


foresee this happening to Jacobson either. As is discussed in 
| detail by Mr. Unger, Jacobson remains a full-line contractor, able | 
to bid and sell virtually every major job. 
16. Finally, I must note that after eight years of very | 
listening to Mr. Jacobson and others from his firm tell | 
not lower a certain quoted price, they would 
one of several competitive substitutes, all of which 


perfectly adequate, I find Mr. Jacobson's assertions to 


} 


that his failure to obtain Armstrong products will cause 


irreparable damag Oo be most 
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Exhibit A Annexed to Affidavit of Richard C. Wiley 


Memorandum from Richard C. Wiley to Phillip W. Unger, 42 
Dated April 9, 1976 and Territory Analysis Supplement—1976 2a 


to P. We Unger, Arch Cle Sys Div, Lancaster April 9, 1976 


fom Re Ce. Wiley, Arch Clg Sys Div, New York 


Subject! Northeastern Rep onal Office 
Territory Analysis 
1975 Suppl« ment 


Attache? < our Individual 1 Torritory Analysis Supplements 
as you rc, -sted. 


I I ants and Baram's report and 
50, we ciil your attention to Langan ; r ' 
tae comments n Jacobson & Company. While yOu ee Beaty 
reperts_in, px. thoy were actually smitten and type ee a 
Vetriary., You will want to copy the pertinent pages or tne who 
\iilmg ard get 2 copy up to Legal. : 


\ 
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eval vagor changes tn the New Yor: city territory since 
Tact, are vesy sigaificant. 
The first mafor change is the virtual halt to ennitraebtion in tne public 
sector. Due te the fiscal problems of Usw York City and New York State 
_numerous construction projects of a public wor:s nature have either been 
cancelled cr halte¢ in various stages of construction - - + from 50% to 
75% complete. They include Public Schools, high schools, colleges, libraries, 


only 


puslic dcliars area 


evi even there the soney seens te se dirrtins wn as *¢ vie) 


+). af-—~sonstruction 


Oc ints tee Halt.) & Wort we willl eee 4m. thi: e2-tor, urdess "Hee" 


-_A 


mney is founs will be in the arca ef renovation ~ - - ani even there the 


ave Viaed ts find. 


2 weald not lis See Structuval 2tce) 
Pee Lor’ oot: 3 uss Mov constriction: ©3 nrooasl, over nn a some 30,009,092 
Vevertii212385 13: 23,909,020) anuarce 
In aidition, 
y will mes4 fenevc linn 
es perlas thi: gane in the public 
i¢@tion to renovation 


iz1 to meet this ne 


IZ Contractor = ¢-397102 


fe Have not af%si any loctel Uew Yor’: fty contvazttore over tne past year. 


Rowever, there nc: :fini thange in their efforts over a years‘ 
time. 

First off, Az>-2istoi fet34n73 carw through with a good performance = - « 
what we exvected of thar - - + of 7122,E79 which is elightly over their 
budget of $129,299 that I set for the: last year. Nore Laportantly, they 
“erew" in '7® by aiding estimator aaa "promoting" a few soos. 

Ess geve us sao 41k » AO “am Yhay ¢roerovea 12% over 1S75 and 
qane in just uniter 

ct major gous avi, me doce, crit ly ek Banat, .er the counter volume. 
re Test, ince eos sk Sve, te oats ees se Oh Gah tne 
material on Selly was oN oy pe le a ~ perticuiash:, soodies 132 
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foe tne TOL OFS Sa ats Dee BBO Set Oe) he in that althouch 
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retired. m is now run Sy Dai Altsio ani dos Inbmsh with Don Lowe; 
a minor p 
mine ree. "a2 £est o we steary ic . LW aPor<s ang Dennis Darcan. 


hed 
ina ta 


and lat. os sronotl«: of our mot 


5.4. and Toned have bea ealling o1 them with Tittle success. Our 
¢ stil) cool, Nevertheless, in two years we have, with 
hicher prises, gone fro: 55327,990 in 1273 to $497,090 in 1975. That is a 
slippage of $149,029. : : 


clen * nice guys but they are tric*y and foxy. Bod Phillips wants to 


“now everyvth” | about everybody but talxs little about his activities 
"other than to conplain about something. Jim Phillips is a gentleman 

era very «novledgessle. All in all they are decent people but you cant 
fy trust then. the best guy in the firm is Ted Phillips who is young, 
aggresive, cale-oriented, yrometion mictea and areneile to sugzestion. 
Aico, Phillins, vnen they hear of a “good seal" will go aloag with it. As 
Oo result they gurchaced ¢ 92 OF Soul ost. Bev mic other: contracters 


s -f * 4 
cosl* sa 135 of thetr (sic) purchase: va 


dealing with naarly nothing on "75 Dp: 
see then mith stronzer in 1273 with Broadway Plaza the main factor. 
ery heloti], at ucsal. 
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stronsth wir Since Towser, 16 doors lise every other 


see Thedr eatlire organization was decineted, 
Qu 24@0 it thee spare 
Lit’ wac cat {7 tl 
a Very s1lt 14: 
Ll ewe 
‘bation center In Tlicateth in 1°75 chat 43; 
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divide © we av? ievias sone prodt2.g cith Tarsl: 44 that they are tryiny 
to gat thoir prise of ow’ goods. 22 -utth raccias tus cay purchasing 
influence. Harry Grey is the dare-ts-ter purchusiag agent. Larry Barden 
nas heen let G2- their belts by retrenching toa 
now location at Balavin Stveet jn tht Ivom: - - - 9 sign of th: times for 


silog. llany peovle have been fired. 


then. They do ist have a very lars: 
They are difficult to deal with at “tues ani ye! ay still have that creat 
aoility of zet: n wit the ote fs... Son't unlirestiaata thos. They are 
still Jo. $0 gone helo. Ther cay omoin: ar nanufacturers 
of late - © = nanely U.S.0,. Th 

Z'4 be carefcl how hard we push te... Sorprisinsis, theis purtiases vere 


£soucats Selo Chete 
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Sancsets ists ‘eat oe xe vote 
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Sone of the smaller orchitects (list available on request) ani Interior 
“Designers are doing guite a bit of renovation wor': with the ice eel 
' Laying off personnel. 

: Ken Ross Kew Yc -< City Interior Designer and furry Wilke New York City 


Interior Designer are good Sounisoa users. 


adii- user of Antiq»e Glass, B32 continues to specs. All Armstrong, etc. 


st-onger ani stronger inroads with architects aud designers are being 


made. 
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P. Re. LANGAN 


Perhaps the most important in the New Jersey territory over the past year, 


has been the ste >» decline in business opportunity. Many of the changes 
that have taken place, reflect this overall developents. 
The most d-astic change in our contractors organization has taken place 
et Jacobson & Company. They are no longer actively bidding out of their 
Elizabeth office, and this has resulted in an empty backlog for 1976. 
Hopefully they wlll be making some sort of comeback in 1976. They plen on 
moving all. the company operations from New York into the Elizateth office 
by this sumer. John Jacobson has made it a company policy to bid: only on 
"ote work". (which {s a problem in itself; there is no "big work") Ia 
keeping with this idea, they have issued pink slips to the remaining saiegucn 
from the Plizabeth office. Pat O'Malley left in December '75 (Row with 
Span-Coustic 4n Trenton) and Bob Wagner will be officially terminated 
as cf February 29, 1976. They have joined with, Sem Epstein Dick Stavkie 
& Sack Dunigan as ex-Jaccbson employees in New Jersey during the past ycar. 
¥ ; Phil Miller is the only salesman left and he has been working exclusiwly 

; Ao cioinictratcr of Jacobson Supply Division. This ha3 been Jacobson's 


version oP Harry Rich's I1,5.D. operation. Thev are operating with a Deucetl ons 


re) 


4 Aiscorat from Comwed, but rely very heavily on the re-sale of Armstron 


material for their sales volume. Due to the fact that their last ceiling 


on] 


§o. 18 §°t winding up, all purchases of Armstrong will be used to stock 


this on r-tion. As of this writing, Jecobson 1s noi a factor wong 
New Jer. -y ec! ‘ing contractors. They have not closed a job in the les: ycar 
and exc r3 3 


or relicd upon by local general contractors for ;ricc’ 
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At Sloan Acoustics, there have been some personnel changes. Mark Fowler, 

who had been haniling purchasing for the firm was fired in May of 'T5. 

He was replaced by Carmen Santill.o who had been estimating Dry Wall for 
Germinario Aco..stics. He had been able to add some organization to the 

firm until he was moved from his ere as purchasing agent to superintendent 
at tho AT & T Long Lines job. Mark Fowler was let go, beceusa of the repeated 
protlems in coordinating and managing, and performing the num?rous emit 

of jobs they bed under contract. It's my feeling that he was merely roe 
scapegoat for the lcck of manarzement that this firm continucs to suffer fron. 


The other major change is that ‘/m Bush, the salesman for the southern part 


of the state, hes formed his own coupany, Acoustical Specielties, Inc. 


This hac been & severe blow to Sloan Acoustics. The southern portion of 


the state bas been vacant since January lst and at this point they have not 


made arrangements to replece him. It appears os though he'll be stiff 


Ne has mainteined his contact with his 


competition for Sloan in the south. 


generel contractors customers and has already been awarded some contracts 


that would have gone to Sioan. 


The fina is no longer taking the high percentage of available work as they did 


dn 1973 ond 197s Pet@ Shanley has given me some indication that Carzen 


will, bo going after some dry wall to make up for the loes of volume in 


ceilings. I feel this to be a mistake. They still have overcome their 


problems of lack of manngement and conomunication. 
Since Sloan is no longer gobbling up the percentage of ceiling siailibiaitle 
that they have been, somcon? else io. That coupany 49 Harry Rich Affiliates. 
During this past year, they have become much more aggressive in their yurculit 
of ceiling contracts. The change in attitude appeared to be developing 


ca:ly 4u 1975, but one event of last cumer secns to have ignited the rpark 


‘ 
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in their hard drive to gzt work. Harry Rich sold his holdings in the 
business.to the ee 
The entire turnover is much too detailed to go into, and I don't lmow all 

the angles, bu‘: te basic idea was 680 Farry could get his money out without 
having high ta: rates to cope with. ‘The new organization has & new power 
structure. .e¢slie Kovac 4s now the President, Henry Greenstein the Executive 
Vice President, Danny Gold the Secretary Treasurer and Senior Vice President, 
and Manny Nagle has been eased out of the decision making to become ‘ihe 
Choiiman of the Board. The rest of the employees also have stock in company 
and share in the profits. This has helped ease o lot. of dissension that 
developed between Harry Rich sales personnel and I. S. D. The salecmen 
benefit from the profitability of the “whole” organization. 

J. S. D. has continued to show a profit for the Nich organization. They have 
now taken on the Celotex line for the Delran operation; and have contimied 
to. service many of the medium size and smaller contractors throughout 

‘the state. Many of the Harry Rich purchases of Travertone have gone to 
stock I. S. D. and their sales. 

The Harry Rich orgenization is now handling our Induestrial Noise Products. 
Mark Fowler (formally with Sloan) is running this operation, but it has 

heen slow to get off the ground. No companies appear to be willing to invest 


é 


ony money at this tinc. 


The major change at A & M Contracting has been their move into larger offices 
with much greater warehouse facilities. This was a definite plus for thin 
firm. They now have the capacity for doing more volwze. Other than that, 


they have continued to be our most consistent and loyal customer. 
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‘We added a new contractor in Bedminster, New Jersey, Claremont Wall Systens. 


This firs bids work mostly in Mercer County and the Southern and Western 


counties. They a an affiliate of Claremont Painting and Decorating which 
‘has beon an established painting contractor for years. John Jasterback, 


the Vice President of the company, 4s in charge of Dry Wall and acoustics. 


The Preoide: . 19 Dominick Scdaretta and the Treasurer, Hick Cirignano ore 


two dmportent factors in the business. Although neither plays a very active 
role in ceilings, you are extremaly aware that they hold the purse strings. 
The ceilinzs business has three sales estimators (Georg: Danielson, 

Bob Donald & Bob Scumorza), none with strong experience in acowtics. Tho 
basic reason is, they are dry wall people now attempting to develop a strong . 
ceilings business. They have done some lnrge dry wall jobs, AT & T in 
Basking Ridge ani Nabisco Global Headquarters. At this point, Z am expecting 
only about $75,000 worth of business in 1976. But there 4s some definite 
evidence that we can look to them as having some strong growth potential. 


They are mogrevhically located in an area where there has been ra 1a 
y Pp 


Growth in construction over the past few years, end where 4t appears this trend 
sit. continue (they are not more thin 5 miles from the two AT&T complexes). 


The organi:ation itself is very strong ond efficiently fun. The only 


drawber’s is the need for an individual responsible for only eciling co tra th. 


: 


I om convinced this firs is maybe tvo or three years from becoming a very 


stron? firm in our distributicn systen. Ii io8 cne of the few contractiors 


+ 


4 dp ~ ~— 5 7 rig 
wath £ mg growth potential. 


Mowe hoo been no major changes in competitive contractors. There has heen 


no tr Still, many i:nall, 


cro: demonstrated by any contractors. 


low overhcad, organization popping up. Some contractora are on the decline 
3 $  ] 
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Most notably, Acoustics, Inc. has become much less aggressive on ceilings, 
and seems content to concentrate their partition business. 
One firm to fellow s Acoustical Specialties, Inc., the firm Jim Bush 
(Sivan Acoust‘cs) bas opencd up. He has alreody demonstrated his ability 
to close work ond is located in an area (Rea Bank) where we could still 
use a som2 overage by e local contractor. 
The wholesale distribution business has continued to develop spurred on 
by the success of I. S. D. end other wholesalers, ond the growing mmber 
of very small contractors, more manufacturere have decided to go this 
route. Cored has given a functional discount to Jacobson Supply Division 
dn Elizabet::, J. B. Evrell in Eackensack handles ani in a strange move, 
U.S.G. has given its line to O.C.F. Supply in Hurrison., As previously 
mentioned 1.5.D. now handlics Celotex in Delrin. At this stage of the gare, 
thore may alucst as many wholesalers as there are contractors. ‘Yet, the 
looking to add to their wholesale distribution, 
coverage. 
When consiriuctic. dropping off sharply, many architectural firms 
were thc first to feel the pinch. The Grad Partnership has suffered through 
many lay-offs, with very little new work. Merchant, Voorhees, and Rose 
another levge firm in New Brunawick is suffering through the same drous it. 
Nost hard hit are those firms that have speciolizead in schoolwork, as tie 
bottom appears to have dropped out of that market. The only firm that has 


grown has been itouse, Dubin & Ventura in Tenafly. This is mainly the res. 


= 


“ 


oO? the of their New York operation to Tenafly. 
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Alonz with everyone else, general contractors in New Jersey have had to 


adapt to the business conditions. here haven't been many bankruptcies 

Dut moreso large ccale ley-offs have occurred as companies try to trin overhead, 
Most generals have edapted and are now going after much szaller work, and 

bid lists hav quadrupled. 

Only two developers continu? to build ana expand. They are Hertz Mountain 
Trdustries ond Macx Construction both of whom do alrost exclusively 

npee builainzs and work most regularly with Harry Rich Affiltetes. 


ie1 
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New York City 
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TERRITORY ANALYSIS (continued) 


1974 Ucdate 


Pat I don't feel that a contractor, Johny Jacobson come-lately operation 
45 the answer, We need someone who is ony in that business end understands i 
and knows the busine i. Thus, a specific wholesaler operation is in order. 


One other major shift in New York City 1: 
a bid shoo. They ere no lenser going ¢! "s7all work" but will concentrate 
on lexre projects in addition, they no Jo.ger Mies promotioml saleszen out 

on the street. il of their closincs an: sales ero hsrdled by three peosle - 


+hat Iacobron is now basically 


Ss 
San Schen7er, mn Jacouson and Jotn Hirrins. Their caticating Cepartzent is 
headed by Warcen Watts. They underwent « masor shakeup in 1974 in order 
to aid overhesd ond stey in Bosiness. rey are now attempting to run 
: a¢ Asouss... 


a Kew York City branch 
Hew Yor Citvs The 
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TERRITORY ANALYSIS (continued) 


1974, Update 


Both partners are sincerely nice people but tend to be very sensitive at 


times - = = particulariy to the credit de partment. One literally has to 
handle these gus with kid gloves. 


They have a vary cl se personal relationship with Al Sverdlix of Kane 
Supply = a wholsaler = which has nelzncd us do sone back door tusiness with 
Kemco on occasion, J look forward to sceing this relationship grow in the 


contractors Ponaldson 
many years “ants we shut 
; 0¥ ie Donaidsone JS. and it 
would appear he cou: g¢ 2 fit “hes & gocd backlog. 


Jim has several salesxen ou Lling on custozers including Sob Donaldson, 
Al, Jemas, and Tony 


I look forward to a good relat tionship with sports enthusiast Jin Donaldson, 


Gil continues 
hes a ane * 
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However, we still etting rere volume out of this larce county. 
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Territorial Analysis, January 1975 by Paul R. Langan 
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Saddle Brook Territory 


I am beginning to .ctice that Harry Rich Affiliates has been rely 
more and mere upon the provi taniiity of ISD. Tney have contin: 

in the recent ronths to lose jots when confronted WSEh compet 
bisdir.g from Soa ustics Yenry Greenstein's attitude i 
can herve the ‘o hey b: arse trgatculously®, Fi “ape 
CONncensS to Puss mate £ ISD with tne overhead that F ws 
he has creat citficul ining competitive with 4 le 

like Sloin Acoust’ 
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44 5 montracher that wotlt eon 
uo portions. oF Hew Jerset’. This 
© construcbicn qroven in tna 
to move tron the Newark area a:.d., 
Of tne Grate. ‘Tas construction 
297, 230, 273, end id. Tornpike 
lastern Sarts of tine Stace. j 
The new centracto in the State, Claremont Acoustics should hels 
M An developing these areas, not only in pnysicel job by joo caverage; 
i but also on the premotional é@nd. What is serely needed in this 
= area, is a selling force, not a single Armstreng salesman, The 
ra addition of this contractor with 6 salesmen should help develos 
suc.. a force. 
This eddition is a dela Mert OF My plan. Piss eff, we er 
gecting in on the ground floor with an acoustical contractcr that 
is relatively new to acoustics, and we can get 1004 cemnittment 
from then Secondly, ‘trey are =< sheahi dry-wall contractors, making 
‘ not only “he conbinetion bid of valus, but also the fact tha 
* Many ereas that have little in acoustics ere large in dry-wall. 
Tris will cive 1s seme added coverage in an area that we haven't. 
ee, had before (a vossidle opportunity fer more of-our specialty items, 
ss Second-look, Boldface, Grandshixe, Designer Series?). Lastly, 
im these people have maintenance contracts with large firms in Jersey. 
They are already involved with the renovation decision-makers. 
We've alrendy got our foot in the docr of the renovation market. 
Now the problem will be educating this new firm to make the oppor- 
; qunity pay-off. It will take, on my pert, a ¢reat ceal. of Sie 
ee ens effort to orient this centractor not toward closing the joss 
i ‘Sut Helping sell apt precect end’ ois. Z antend to note ecucationel 
$ meetings cn a nonthiv basis to introduce asa continually review 
' ‘and usdate our proiuct line. These meetings are not only to re- 
” wicty meoducts but aleo te terqyt Joos, tollcs progress ana cise ss 
echievements, =< wish te ereste @ sellin: “orce,. Saiesmen ere 
ee CSsFlaitely the Sov €o Bromotien. ; ; 
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truetion is on the decline Soundssat: ss 


ime when mew cons ales 

nog ‘War or éontinuliig to maintain strong $0123 FOLGSS. . LCs \ 
wet you can see imzeditt2 results frorn., for it is nov tied 
igntly to-new construction. 


For a firr such as A & Wf Contracting, it is a means of increasing sale 
volume without having to geographically expand tne territory they 
would prever eoncentrating on. It is eiso an opportunity for me to 
get rignt before the individual that makes the decision ani by materia 


I can get the order rignt from hin. 


My iast contractor, Sloan Acousties, is a firm that almost purely bid 
oriented. \i:th only two or three salesmen covering ait of new Jerse, 
the: ean’ t (in. treir estimation) take the time to rea end promote 
wit = their customers end architects. But, I believe inet With the mer 
the way it is now, at least one of my contractors rust be purely bid 
or Den sas I pus. heve one contrector I can usually count on to out 
ani low-b2ll a snopping center or speculative office builecinge: 4 Bust 
at this tine keer that area of my market well covered so tnat the lew 
overhezd small acoustical contractcr doesn't take what eae work Che: 


S6 arcund. 


v 
on ° 
i) 


a do believe however that it is time we begin meking price concess-ons 
to these people. Looking over tne off-list sales so far this year, 5 
believe that Wor sing witn Herry Rich has been sometning of a niste.. 
terns of future considerations. This possible move downverd in this 
4ustarnce, would aes brine us closer in line with our conpetitors 
in this erca. But in terms of increased business, I believes we would 
see a sudstantial increase for the coming. year and the ones to follo 
If we iniond to move off-list to meet the competition, let's do itv 

on 2 more consistent basis with the customer we expect to see groving 
in the contracting oGusiness 


a 
There ere other certain things tnat & er to.loon Loz 
Sind Justi expansion in 1977. Growc Peceonver Nemec 
Will take ah Gonyine ng. oat te or of real grout 
over th “te. thres years, inust 2nsu DiCeAe 2s 
ecvereda Wot Cicst tid tor che Sexe Toe rage g | 
‘2REend tO tet lien eB montnis bid tis irc12t2d 1O) oo 
ecole: » anem Office stating thre pin. na 
Wt ok ea uo Cf Dee Gonss Se ieeur a ae . 0 
wae St » Wid. what Jobs tne particulier tirn © BY Meh 
L Lowes awa eigeed,. The 49e4 is to shew hew wach wor. e:s: 
Loos al. reraqenicee oo tceé were Chet Clogs. Whero ars ye 
L wot as : sit down each month and loas at the statis ics. ne 
1 Cour a tinss lap, bot Tees sige Helv Pitustrote co c! 
ono ‘opts are tiest fruitful. it pey also be possi: CO ce 
te -s they could gain by greater concentration « pa ee 
aie * . Be 4097 trig will tele me to pein’ out Wis ees 
C : =. , now they 24 i y sean 
de ero, or change their empnasis on a particule: ters 
Or Srieete (er thes year, i Willi Hold meat iss > cat 1 
RUS. « inn cfrort to influence their plonning-for toe eo the 


4444 


In keeping with the these cf exsension for 1977, 1 plun On Biking a 
~432 for the inclusion of at least Mercer County, ani possibly 
Burlington County (depending arom how strong an influense ny coa- 
Cractors develon there) ints => territorr.. Far tne New Yor effice, 
this would not simply mean tn2 rearrangecent of territorial respos- 
sitility. It would be an astu2l growth in dollzr volune that ‘the 
Philadelphia office is currently responsible for. 
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ve that Armstrong has as stich a an in- 


At this voint, I“se .ot belis 
fluence there es it vould lize. I an convinced tnat the de yeionees* 
of Clarenont Dry Wall and Ceilings as an Armstrong contractor will 
be a major factor in attaining this goal. This contractor is 2e0- 
grapnicelly located very near Mercer Gounty, and already covers that 
area with consi teney. It will be yery difficult to me, if I con 
rove my contractors’ are getting the bulk of the work in this ares. 
‘12 not only neve a:reason to ask for this area to be included in 
my territory, but the right to derand its inclusion. 


'T believe that Trenton and Princeton are the key citias in this area. 
T intend to insure that my contmactors are ziving us good q promotiona al 
efforts in both cities, botn on the owner, General Contra etor level, 
; ee eae level. If 2 can shov this the move becomes merely 
dogical. : 
at 36 fact bast | a good nurber of architects in Princeton and Trenton, 
do a substantia 4 portion of tneir portion of their werk in uy terri- 
tory My ob jective is goin: +. he to make both my customers’ and my 
presence felt on these jobs. I nave in the pest, found that 1 too 
often have little contrel over what is specified on these perticu! 
jobs. I intend to change trav tn the coming year. 
Promotion on the architectwsi side ef the business is enotner ares 
T intend to concentrate on . 1% is of course, the most imvor vant 
mits. tO Ses : i the BuUlY of the work. Seeing er 
architect on epecific joo is “s2telly Ghe beet way of Satta Als 
BUten cion to wis: ie promoting. Inis is to ie tas most 


erficient 
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Size (008, 2°e instr 135 pg sip atg mee elhn 7s es Cont 
Wen to spend 211. of my tise G, Oat 1 do vane to 
Boos on touch Vist Tien, 2c: be On OUT Products. 
Sine way i'm coank to eyercess div ere Teidacs Gece 
Doicn, thet 212 bs ON Sr = &. a er tree e 
sooricrare une. tne mmbear of to sell, 2ecs 1ts27 
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Affidavit of James M. Gocdwillie, Sworn te June 9, 1976 


UNITED STATES DISTRICT COURT 448 3 
SOUTHE A DISTRICT OF NEW YORK 


JACOBSON & COMPANY, INC., 
Plaintiff, : 76 Civ. No. 2376 (EW) 
~against- 
AFFIDAVIT 
RMSTRONG CORK COMPANY, 


Defendant. 


TATE OF NEW YORK 


| OUNTY OF NEW YORK 
JAMES M. GOODWILLIE, being duly sworn, deposes and says: 
1. I am New York Regional Manager, Residential Ceiling 
ales Division, for defendant Armstrong Cork Company ("Armstrong"). 
have been employed by Armstrong for 30 years and from 1955 to 
971 I was District Manager of the New York District Office, 


uilding Products Division, for Armstrong. I submit this affidavit 


2. In March of 1968, Jacobson was appointed as a 


ontractor-distributor of Armstrong ceiling products in the 
orthern New Jersey-New York area, at which time I was manager 
f£ that area. 

3. The reason we granted Jacobson a distributorship at 
hat time in those areas was our desire to have aggressive promo- 
ion of our ceiling products and our belief that Jacobson would 
rovide this type of representation of the Armstrong ceilings 
ine. Jacobson in 1968 was generally known to be an aggressive 
elling and promotional operation and had a large commissioned 


ales force. 


in opposition to the motion of plaintiff Jacobson & Company, Inc. 
or a preliminary injunction. 


449 a 


and my response to Mr. Brennan, in regard to Jacobson being 
initially set up as an Armstrong ceilings contractor-distributor: 
in the Northern New Jersey-New York areas. Mr. Brennan, in his 
letter, insisted that Jacobson be the sole Armstrong ceilings 
contractor on Long Island and in Westchester-Rockland-Fairfield 
Counties and our second distributor in the five boroughs of New 
York City and Northern New Jersey (Exhibit A). I acceded to the 
Long Isiana request, provided that Armstrong be Jacobson's "sole 
major supplier on Long Island," which meant not that Jacobson 
refrain from buying competitive ceilings products (which we did 
not require of any contrac _or-distributor in my area), but that 
since Jacobson was to be our’ sole Long Island contractor- 
distributor, Armstrong expected Jacobson to aggressively represent 
Armstrong on Long Isiand (Exhibit . And, in fact, Jacobson 
continued to sell both Armstrong z . competitive ceilings lines 
on Long Island after its con .-ctor-distributor appointment. 

5. No fixed term arrangement was desired by Armstrong 
for Jacobson's contractor-distributorship, and it was the parties' 
understanding that the arrangement was terminable at will by 
either one of us. 
€. As you will note in Mr. Brennan's letter to me dated 
‘ March 4, 1968 (Exhibit A), he also mentioned that Jacobson would 
like to be appointed as a ceilings contractor-distributor in the 
Philadelphia area, but he recognized that this was out of my 
jurisdiction and that he gould have to talk to someone else in 
our company who had jurisdiction over both areas in this regard. 


?. 
Ny March 28, 1968 response to Mr. Brennan (Exhibit B) reflects the 


i 
4. Annexed hereto as Exhibite A and B, respectively, is 
a letter from Martin Brennan of the Jacobson organization to me, 


f oy | 


) 


450 a 
fact that, subsequent to the Brennan letter, Mr. Brennan and I 


discrssed this matter with Mr. James 0. Sampson, General Sales 
Manager of the Building Products Division, and Mr. Sampson 
ultimately indicated to Jacobson that because Armstrong felt its 
representation in Philadelphia was excellent, a contractor- 
distributorship in Philadelphia was then unavailable, but that 
the decision could be reconsidered in the future. 

7. Thereafter, on occasion, between 1968 and my 
departure from the office in 1971, Jacobson would renew its 
request to me that it receive an appointment as an Armstrong 
ceilings contractor-distributor in the Philadelphia area. Each 
time mention was made of this, I reiterated that I had no 
authority regarding Philadelphia and told Jacobson that it should 
direct its requests to J. E. Snyder, manager of the Division's 
Philadelphia Regional Office. 

8. Although Jacobson never received a ceilings 
contractor-distributorship in the Philadelphia area during my 
tenure as New York area manaver, my office never put any 
Constraints upon it with respect to competing in the Philadelphia 
area or for that matter bidding and selling in any area outside 
the New York-New Jersey area. | 

9. However, prior to mid-1970, I cannot recall 
Jacobson ever shipping Armstrong ceiling products into 


Philadelphia, or indicating any desire t- do so. 


A rasan cent 


JAMES M. GOODWILLIE 


Sworn to before me this 


Ga. 


day of June, 1976. 


ry Pb ‘ BERG! OCHLER 
— ic, State of New 
honey 24-45" 3888 


Ousted in Kings County 


pier dl in se Bg Ser | 
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Exhibit A Annexed to Affidavit of James M. Goodwillie 


Letter to Jamee M. Goodwillie from Martin J. Brennan, 
Dated March 4, 1968 
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PERSONAL & CONFIDENTIAL 


Mr. J. M. Goodwillie, Disiriet Manager 
Armsivong Cork Co., Inc. 

60 Vlest 49in Street 

New York, New York 


Dear Mr. Goodwillie 

At our last mee ting | informed you that we would sive careful consiceration to the question 
of wnat areas would be inveived should we decide to resresent a major magufacturer other 
than, or in addition to, our present supplier or suppaiiers. You indiccted that you would 

tnen consider our conclusions as they affect your own plans and let us know what is possiple 
from your viewpoint. 

One matier that we both cave little attention to in our considerations thus far is the fact that 
our Philecelphia office represents a major unit of our c ompeny and cannot be isclaied from tne 
broad suoject. We betteve that since you indicated that, es manager of your coz vany's New 
York area, your jurisdiciion coes not include the crecs covered by our Pniladelohia ojfice 
(eastern Pennsylvcnia, sournern New Jersey and norinern Delaware) that one of your regional 
officers wno has jurisdiction over the entire area uncer discussion be brought in at this time 
for our ‘urther mutual explorctions. 


Lonz Isla 14 Area - Nessau and Su7fol! Counties 
Pasa ie all Sn cl Ro tcc Atl Ges daralbed ditllaaokie ad Bb 


In this crea we would want to be the sole disiridutor in this cssigned territory. After careful 
consiceration it is our tirm belief that we can ovi-purciiase your present sole distrioutor on ail 
products across tne board. Our extensive business in the school, hespital, office c. . shosaing 
center markets would insure a cood volume of comseriiive type producis. We are also certain 
that wiin our skilled sales staf? in thet area Pius ine work of our Environmental Contro| System 
Department we could do an ouistanding jod on specification items, including, but not limited 
to, Luminaire, Ceramaguarc, ete. Our conciusion is ict cucl distribution would inhibit 

our coility to build up specivicction work and the crea is too small to have two agressive 
distrioutors fignting each o:ner ior the order for fhe sane procuct. 


Westchester - Rockland = Fairfield Counties and 
Five Countics of New Yorn City 


In these areas we would want to de tne sole distributor in the assigned territory of Westchester Wf 
Rockland and Fairfield Counties and the duai district in the assigned territory of the five « 


w“™~e. s 


Sousd Conditioning /Soace Dividing /Environment Conizol & 


’ 


, 


SOBSON & COMPANY, Inc. 


Mr. J. i. Goodwillie Page 2 March 4, 1968 4524 


counties comprising New York City. Because this is a:! the territory that kes been handled 
for thirty-six years as that of our New York office, it is not feasible to handle either of these 
two areas without the other. 


There is no question in our minds that we can produce more business in the three counties 

north of the City than your previous disiributors, Moreover, we have recently been enjoying ; 
gteat success in producing specification work in cll of these counties and know that we can 

do an ouistanding job on your line there. 


In New York City, as outlined to you, we nave sc!esen in Queens, Brooklyn end Staten 
Island, Bronx and three Mcangiian. This sici? of six men is cugmenied by our ECS Departme: 
eotestr dhs of a manager (who sells), three soles engineers and an inside sicif men. There is 

a lot of area and business in New York City and we cuesiion if eny one corspany cen reclly 
cover the city. It is for this reason inat we ining saat cual distribution is eccesiadle from our 
viewpoint and desirable from yours. We do not seek sud=standard markup business and at times 
this means inat we may not be active in the ssecuiative office building marxet, city schools 
and certain types of city, state cic federal work. We have, however, provec inact we can 
compete with anyone when conditions are favoresie cs was the case in ine Chese Mennetian 
Building, numerous packaces for Diesel Consiruction, Uris brothers, William Kauiman and 
others, plus tne General Motors Building, etc. 


We would naturally prefer that your specificction iiems, perticularly Luminaire, would be 
availcble only te us in the same way that U.S.G. end O.C.F. in creas were they have 
multiple distribution still limit proprietary items, such as Airson and Dimensionaire, i one 
distrioutor. However, we uncersiand that up until now at least, it has been your policy to 
put all of your acoustical srocucis and sysiems tarougn all of your distributors, We cen go 
along with this policy if need be even though we cannot put the same amount of manpower 
and promotion on these specificction items cs we could afiord to do if we had sole distribution. 
We could still develop a resseciable volume of business in this area beccuse we have the 
contacts in architects and mechanical engineering firms that we have developed over a 

twelve year period of actively promoting and seliing radiant - acoustical ceilings. au 


’ i) 
i 
Northern New J:rsey (from Mercer cnd Ocean Counties north) rt ENN 
ee ELEN NTL A LN LN A - 
Our northern New Jersey operation based in Elizeseth, New Jersey has always seen one of our 


strongest areas. Since opening tnis office in 1941, we hin enjoyed a very siable situation in 
§ r ‘ j Y 

: ae age ' : 
both sales and construction staif. Continuity hes paid off for us. At present we have six 


‘ 
. ’ 


acoustical salesmen and one partition salesman in eccition to the branch manager. iis salle: 
this office (as does Plainview and New York) hes a call on our ECS Depart ment sales sicit. 

Our chief construction suseriniendent was with us when we opened ine office iwenty-seven 

years ago and is still going strong. Tory he has two assistant superintendents uncer him, This 


office bills in excess of three million dollars wortn of ceiling work annually. 
9 » 4 


As exalaincd to you, in Seatember, 1967 we gave ua our New York warehouse in Long Island 
City cnd by expending, modernizing and mecheaizing our warehouse buildings on our own 
property in Elizabeth, created a consolidated New York - New Jersey warehouse. By this 


{OBSC i & COMPANY, Inc. 


Mr. J. M. Goodwillie Page 3 March 4, 1968 453 a 


consolidation we improved our efficiency in trucking end handling of materials, anioy a 
better labor situation cad will give boin New York cnd New Jc. zy the benefit of a more 
complete inventory. Our competitive position nas cen streng. ied by this move. 
However, from the standooint of our present discussion, this warenouse consolidation maxes 
it a virtual impossibility io have other than a common maior supplier of materials for both 
oivices. We believe thet cual distribution in this crea is the minimum situation that would 
possibly be mutually acceptaole. 


2% 2 


We cen ciscuss Pleinview by itself, but beyead this we heave the situction that it is awkward 
7 ‘ 
to think in terms of Wlesicnesier-Rocklenc-- Feisticnd without New York City and it is 
iy witaous gabon Now Jersey. However, there 
are sositive cains In tiese sus; xe as as far cs your company is concerned pecause our 
comasay's purchases oF susti ster s in ing he seven ficure bracket and we discount 


uneconomic for us to inink of New Yor Ci 
our bills, | assume you nave ort on us woicn shows that for many years now we 
have enjoyed an AcA | raiing. 

Wien you heve had an a= sy the above, including our request that the 
Phiiadeipnia area be mace ¢ puri o1 ihis discussion, please let us know wnen we can get 


togetner to pursue the mat 


Sincerely, 


Martin J. Brennan 
‘ Presicent 


MJ3:mo 


CC. UMt. ronda Joc on 


Mr. Thom . "eaG 
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March 28, 1968 


ir. Martin J. Brennan 
Jacobson & Company, Inc. 
10% East 25 Street 

Kew York, New Yori: (10010) 


CONFIDENTIAL 


Dear Mr. Brennan: 


On March 4, 1963 you wrote us proposing an aliinuco between your : 
Coupany and Arzstrong involving your several orcrations. AS you 

——~ know, wo have had scveral rneetings since that tiio to discuss 
various aspects of that proposal. In addition, we have thoroughly 
reassessed our position in ligat of your requests. 


Lone Jsisand sres « Nassau and Suffolk Counties 


In this area wo would arree to your boing our sole distributor, 
assuning a mutually exclusive_arransccent. We would expect to bo 
a ce SI Tdlor supplier i ~ ag pel + Pat] 

‘Sourm rus. jor stippiier in this area, an-arrancemont sinilar to 
our current exclusivo situation. . : 


Westchester - FPairficld Counties and oid 
Five Counties of iow Vor City» iN 


In these arcas we wovld agree to dual distribution. We eould not 
exclude our prosent represcntation in either Westchoster or Dy 
Fairfiold County. We would navz no Justification for an axciusivo es 
arrangement since nono of the three contractors involved-are mi 
actually based in cithor of these counties. \Whisilo_va_vould not 

jeets exacns to_bo_an_oxelusivecunslian, va vould nxpoct te naniacg 

= DOGO ANOS upore Vaseuld supply causl or suvorior praiivets. 
Rico Ee mae 


seen 


Rorthorn Nou Jerary » RaavIand County 


With reference to your Llisabsth operaviony, Wo would arre > to di) 
agistvibution aid wo dneluds Nocizlend County sinea you consider 3: & 
pert of thin operation. Our arca of Jurisdiction cojineidas with 
yOuRS Caaept foc that portion of ticrecr County serviced bv your 
Hlinabcth offfca. Sdineo you servies tho majer metropolitan avanq - 
thot county Co:caton) from your Tniladclphia office, thera showe 
bo Beste eric ion, Ageing we vould axneck thecsriaranstderatios 
Wh vesnags to other suupllars as in the caso Of ta York Gubye 


a 22 Rees 2S ee ESS So oe 


With respec. to tha Fhiladclphia a ~ Wee “ly refer you to 

la'.s Sampson's renarks duriny our recent seeting. Tho unavallep27* 
of the territory? at tha monent cas: 05G tan deor ts pussivic| 
consideration az soma t4so0 in the Aatue wa Would. hovevrn. exe 


corrh.ete rospoat of ove Pailadslphé aLLC0' sy euryveny pogtiion of 
bis TA etn Arserewmaras! ata SST Sn STORE Ea Fe a, en oS eee 


z me a 
ray 


PA teal Saat 
Wa onvisien one problem vith raspeet to your joint New York ~ 

Now Jorsoy varovousing facility 3% Uligaseti. . fade warchousa 
services areas assigned as the responsiiilivy of four dii'foronz 
Avpn.strans salesmen: New York Clty, weuw Jersey, wostenostere 
Roczianl ani Fairfield. Sinee sal. erciit is of sienifieant 
drnportanca to thesa man, and to cuz Comrany in evaluating their 
rerforrance.vwo would ash. that a Systou 3s dovised to sonable you to 
rive Us A breahdom or your Warsnouss cnipmonts to these aroas, 
Direct ship::ents would POS? no problen, but it would be iazportant 
to us to get an accurata broekJdown on materials snippod by us to 
your glizaboth warziouse. 


if we ean e¢ren on tha areas and rroposuls outelinod above, we ; 
holfcve wa ery dn a position to discuss positive and dumcdlata act 
Wo world apprectate heering from you Surthor at your cgarlies¢é 
eenycntones and vo'la hepa to conclude avgotiations prior to your 
Coparturo on your exteadcd urlp. 


Very truly yours, 


vadudllia 
co lunagor 


J«O. Sownson, Iutlding Products Division, Lancaster 
J«K. Rankin, Building Products Division, lew York 
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JACOBSON & COMPANY, INC., : REPLY AFFIDAVIT IN 


SUPPORT OF PLAINTIFF'S MOTION 
Plaintiff, FOR PRELIMINARY INJUNCTION 
. ee a ee ee ner 


-against- 


ARMSTRONG CORK COMPANY, 


76 Civ. 2376 (EW) 


eae SS nae a meme a eee eae in any Sn icone es er enna aaa oes a das es ss 


STATE OF NEW YORK) 
COUNTY OF NEW YORK ) ; 


JOHN D. JACOBSON, being duly sworn, deposes and 


1. I am the President of plaintiff, Jacobson & . 
Company, Inc. ("Jacobson"), and I make this affidavit in 
reply to the affidavits of Phillip W. Unger, Richard C. Wiley, 
Jacob Snyder and James M. Goodwillie which were submitted 
in opposition to plaintiff's motion for preliminary injunctive 
r lief. 


2. This affidavit will be divided into three 
sections. First, I will reply to defendant's assertions con- 
cerning the reasons why Jacobson was terminated. Second, I 
will address myself to the defendant's efforts to distort 
the documented facts, already in tlhe record, concerning de- 
fendant's efforts to prevent Jacobson from competing with other 
Armstrong distributors outside Jacobson's assigned territory. 
Third, I will discuss defendant's allegations that Jacobson 
will not suffer icreparable injury if it is denied aecess to 


Armstrong products. 


The blatant distortions in defendant's 
affidavits regarding the termination 


of plaintiff's distributorship 


3. The affidavits of Richard C. Wiley and Phillip 
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as a rapidly declining 


Organization, reduced to what Wiley refers 


W. Unger attempt to portray plaintiff 


to as a "skeletal" 


Operation. (Unger Aff. para. 21). Plaintiff's "Supplemental 


Memorandum" sets forth evidence from defendant's own sales 


records which conclusively destroys defendant's efforts to 


belittle plaintiff's performance. These records reveal 


that notwithstanding some decline (like the general decline 


in the construction industry, especially in the metropolitan 


New York area), plaintiff continues to be one of defendant's 


jeading distributors in the volume of its purchases from 


defendant. In 1973 and 1974, plaintiff ranked second and 


in 1975 it ranked third, among fifteen authorized Armstrong 
distributors in the Northeast region. 


4. Significantly, defendant's affidavits make 


no reference at all to the sales recorcs which were produced 


at their depositions. Indeed, defendant's affidavits make 


very little reference to other distributors and to how 


Jacobson compares to them in terms of its recent purchases 


from Arms*rong. Defendant apparently would prefer to have 


this Court view Jacobson's recent purchase figures in a 


tetal vacuum. 
5. The only reference at all in defendant's affi- 


davits to plaintiff's competitors is found in paragraph 21 


of the Unger affidavit, where it is alleged that Jacobson's 


“decline in ceiling purchases during the 1974-1975 period are 


the sharpest of any of Armstrong's major contractor-distributors 
rp y g 


in the New York area'', and where reference is made to increased 


sales of two of plaintiff's competitors. 


tributors in the Northeast for which defendant's 1974 and 


1975 records were available, eight experienced a decline. More- 


over, analysis of their records shows that the statement by 


In fact, of the eleven dis- 
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Unger that Jacobson experienced the "sharpest decline" is a 


complete fabrication. For example, Harry Rich's purchases in 
1974 totalled $636,066, but declined in 1975 to $434 ,803, 

a drop of 32%. Similarly, Island Acoustics' purchases de- 
clined from $246,332 in 1974 to $136,388 in 1975, a decline of 
over 447%. By contrast, the decline in plaintiff's purchases 


from 1974 to 1975 was only 25%. (See Plaintiff's Supplemental 


Memorandum, Exhibit A). 


6. Far more importantiy, in 1975 plaintiff's 
total purchases from defendant exceeded those of many of 
defendant's other distributors, both in this region 
and throughout the United States. Indeed, as pointed out in 
plaintiff's Supplemental Memorandum, in 1975 the average 
Armstrong distributor in the United States had purchases 
from Armstrong of less than $185,000, and the average distri- 
butor in this areaaccounted for about $300,000 in such pur- 
chases. Thus, in 1975 Jacobson's purchases were more than 
twice those of the average distributor in its region, and more 
than three times those of the average distributor across the 
country. The fact that plaintiff's purchases declined in 
1975 simply means that its purchases were particularly high 


in 1974, not that they were low in 1975. 


4. Unger's affidavit also distorts the facts con- 


cerning Jacobson's list of outstanding commitments for Arm- 
strong materials to be purchased by Jacobson from Armstrong 


during 1976. Unger concedes that more than $500,000 worth of 


Armstrong materials is involved. He argues, however, that this 
amount does not truly reflect actual future purchases by Jacobson 
from Armstrong, since some of these orders may be reduced slightly 
and, he says, Jacobson may not be bound by some of the orders. 
This feeble effort by Unger to diminish the volume of Armstrong 


products already ordered by Jacobson, is negated by the simple 


fact that when Jacobson was terminated on March 19th, it had 
already given Armstrong firm orders of more than half a 
million dollars worth of Armstrong products for jobs already 
secured by Jacobson which decinitely will require Armstrong 
products. There is nothing speculativ: =r remote about 

those orders. They are actual and present. More- 

over, if Jacobson hed not been terminated, still additional 
orders would have been placed duriny 1°76 with Armstrong. 

In short, if the termination had not occurred, Jacobson would 


have continued to rank among the top distributors in this 


area in terms of the volume cf its purchases from Armstrong. 


8. The affidavits submitted py Armstrong make 
no reference to the overall performance of Armstrong's ccber 


distributors, because that would cleariy reveal the falsi y 


of defendant's representation that Jacovson was terminated 


because its purchases had declined. It is also significant 
that defendant's affidavits make no reference to the circun- 
stances in which other distributors have been terminated in 
the past. Defendant's officials do not tell the Court that 
at their depositions they were unable to name a single dis- 
tributor ever terminated by Armstrong whose purchases were 
at all substantial. Indeed, Snyder conceded that in 24 years 
as sean of Armstrong's Philadelphia office, he never termn- 
inated a distributor except, on a few occasions, where the 
distributor's purchases were "very negligible". When asked 
specifically about those few occasions, defendant's officials 
referred to a ‘ew distributors who were cancelled when their 
purchases were in the area cf $12,000 a year, and who were 
having credit problems with Armstrong. Defendant's sales 
records also show that Armstrong presently has many small 
distributors whose purchases on an annual basis are under 
$100,000. None of these firms has been terminated, and de- 
fendant's officials admitted thar no thought is being given to 
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terminating any of them. in short, when plaintiff's xecord 
of performance is placed in proper context and compared 
to that of others, it is obvious that plaintiff was not term- 


inated because of any decline in its vurchases. 


S. Unger cont .nds that Jacobsen was also terminated 
because of what he calls a “deteriorating relationship between 
Jacobson and Armstrong", and he attaches to his affidavit 
memoranda concerming a few disputes between Armstrong and 
Jacobson, as evidence of this "deteriorating relationship”. 
There is no point in burdening the Court with a detailed dis- 
cussion*of the disputes referred to in Unger's affidavit. When 
plainciff's attomeys, Jerome Lasky and Joseph Fishman, met 
on April 17, 1976 with defendant's in-house coumsel to dis- 
cuss plaintiff's termination, not a word was mentioned about 
any such disputes,and when Unger and Wiley notified Jacobson 
bat plaintiff was terminated, the only reason given was that 
Jacobson's sales allegedly had declined. Now, realizing the 
transparent falsity of that representation, defendane is 
attempting to shore up its position by dragging in metiorania 


concerning roucine business disputes, 


16. Rather than yié¥d@ to the temptation to debate 
the mecits of the disputes referred to by Unger, which are 
totally irrelevant here, I would merely like to make 
the following points to put the matter in proper prospective: 
First, although Unger asserts that "by the end of 1974, 
Jacobson's complaints in dollars as a percentage of ceiling 
sales was running at a rate of six times Armstrong's national 
average."", he sets forth no documentary evidence to prove 
this self-serving, vague assertion. On the other hand, 
records turned over by defendant to plaintiff showing the 
amount of claim allowances for each customer, and 
the ratio between those claim allowances and the volume of 


sales to those customers, shows that the claim allowances 
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issued to plaintiff were generally ot the same magnitude as 
those issued to many other Jistribut -~:, none of whom has been 
terminated. Unger's reference to Jacovson's complaints 
“running at a rate of six tltes Arms.-ong's national 

average" is therefore a compicte myst.-,, and at odds with 


defendant's own records. 


ll. Second. The documents annexec. to the Unger 
affidavit referring to disputes between Jacobson and Armstrong 
actually relate to only 4 caw ‘ods, waseiy, the Newark 
State College Science Building, the ¢€ Academic Center 
and the Nassau County Community Colie, Needless to say, 
these few jobs represent oniy 2 s::all ‘oxcion of the jobs done 

few years 937 Jacobson, :.uor which Armstrong 
supplied the materials. A.chougs i have not had an oppor- 
tunity to check our records on this tsi.s, I would estimate 
that in the last three years aione, Jacuuson nas installed 
Armstrong products on more thar 390 con: cruction projects. 
Pointing to three or four jobs on which the parties 
had disputes over Armstrong's performance, pricing and materials, 


is distorting the complete record. 


12. Third. The memoranda submitted by Unger repre- 
sent, of course, the internal opinions of certain of Arm- 
strong's personnel concerning these disputes. Other officials 
at Armstrong apparently disagreed with the writers of these 


memoranda since,in each of the disputes referred to, Arn- 


strung ultimately recognized the validity of Jacobson's claims, 


and issued credit memoranda authorizing Jacobson to deduct 
from its accounts payable certain sums owing to Armstrong. 

For example, although much is made in the Unger affidavit of 

a dispute between Armstrong and Jacobson concerning the Newark 
State College job, Unger does not tell the Court that the 


dispute was resolved in plaintiff's favor. 
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13. Fourth. What defendant has done is to ‘go 


through its files on Jacobson, and to cull from literally 
thousands of documents, stretching back many years, a few 
interna. memoranda in which some of Armstrong's employees 
have expressed dissatisfaction with Jacobson's insistence on 
obtaining price sajeatumnen, or other adjustments, 

where Armstrong has failed to adhere to its contractual 
obligations to supply Jacobson with materials and services 
in connection with particular construction jobs. A review 
of Armstrong's files concerning other distributors (especially 
those who have been accounted for as mary purchases from 
Armstrong as Jacobson) surely would’ turn up similar memor- 


anda with respect to them. 


14. The important fact is that, according to 
Armstrong's own witnesses, no distributor has ever been 
terminated as a result of such minor matters. Moreover, it 
was not until this lawsuit began that Armstrong took the 
position that it terminated Jacobson over such disputes. ~1 
respectfully submit that this last minute attempt to justify 
Jacobson's termination is another smoke screen to hide the 


actual reasons for the termination. 


Armstrong's termination of Jacobson 
to enforce anti-competitive policies. 

15. In my initial affidavit, I described how 
Jacobson was precluded by Armstrong from selling and in- 
stalling Armstrong products in the Philadelphia area, in 
competition with Berger Acoustical, Inc. ("Berger"). I 
mentioned that during the early nineteen seventies 
Armstrong refused to give Jacobson pricing information on 
construction jobs in that area and refused to give Jaccbson 


access to Armstrong's office in Philadelphia, whose services 
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were required if Jacobson were to successfully compete 

with Berger in that region. I attached to my affidavit 
letters from Armstrong to Jacobson specifically stating 

that Armstrong did not want Jacobson tc sell its products in 
that area because of its relationship with Berger, whom Arm- 
strong called its"sole distributor in the Philadelphia 
market for over 20 years."" (See letter dated February 3, 
1971 from J. O. Sampson to me, a copy of which is annexed 

as Exhibit H to my original affidavit). Defendant tries 

to suggest in its affidavits that although its distributors 
are assigned what it calls "areas of primary responsibility." 
it has no objection if the distributors go outside those 
areas and sell in other territories. In this connection, 


Unger has submitted a list of six of Armstrong's 300 or more 


distributors who, he claims, have installed Armstrong products 


outside of their territories in recent years. Defendant 

also contends that Jacobson “often bid and sold Armstrong 
products in the Philadelphia area’ (Snyder, Aff. para. 8), 
that Armstrong's Philadelphia Regional Office never objected 
to any such sales, and that ne “objection (was) conveyed 

to my office by Berger or any other Philadelphia area contrac- 
tor-distributor regarding such bids of sales by Jacobson" 
(Snyder Aff. para.8). Finally, defendant's affidavits refer 
to four jobs in the Philadelphia area where Jacobson installed 


Armstrong products. 


16. These allegationscannot be squared with the 
documented facts. The assertion that Armstrong's Phila- 
delphia Regional Office did not object to Jacobson's com- 
peting with Berger is completely refuted by a memorandum 
from J. O. Sampson to J. H. Snyder, dated July 6, 1970, 
concerning Jacobson's desire to become an authorized Armstrong 


dealer in the Philadelphia area and to compete with Berger. 
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memorandum nowhere mentioned in 


defendant's papers, thus States: 
"|, .Jacobson is stockingArmstrong almost 100% at 

Elizabeth,... Accordingly, whether we like it 

or not, there will be Armstrong materia 

show (sic) up on Jacobson jobs which are supplie:? 

from their Elizabeth, New Jersey, warehouse... 


"...I1 told John that you were extremely re- 
luctant to recognize Jacobson in Philadelphia 

as an Armstrong contractor. I related the reasons 
for this which you had givenme - that Berger is 
having a wonderful year with us, that the timing 
is bad from their standpoint since they have 

been narassed with labor difficulties...I told 


him that I would appreciate their not shipping 
any cere fete irect from our factories, unless 
or until you are prepared to recogn=z¢ cheir 
Philadelphia branch as a full-fledged Armstron 
customer.... 


"TI guess, Jake, that this has finally boiled down 

to the place where I have to:ask you for the over- 
all good of the business to accept Jacobson's branch 
in Philadelphia. While I know you feel that timing 
is wrong, and I do recognize that we may end up 
with lower sales from the Philadelphia market 
because of this development, the only alternative 

is to close out Jacobson in New York, and this, I 
think, would be a bad move from the standpoint of 
the Company's overall business." 


18. This memorandum (a copy of which is annexed 
hereto as Exhibit A) undercuts defendant's assertion that 
neither its Philadelphia Office, nor Berger, had any objection 
to Jacobson's selling Armstrong's products in the Philadelphia 
area. The fact is that Armstrong did object to Jacobson's 


doing so, which is why Armstrong refused to make Jacobson an 


authorized Armstrong dealer in Philadelphia, refused to give 


Jacobson equivalent prices to i was giving Berger on 
jobs in Philadelphia,and resisted all of Jacobson's efforts to 


have full access to Armstrong's Philadelphia Regional Office. 


19. As pointed out in defendant's affidavits, 
there wer2, of course, a few occasions when Jacobsom was able, 
over the resistance of Armstrong, to obtain jobs in the 
Philadelphia region. These jobs are just a few compared to the 


Many jobs which Jacobson was precluded from bidding on 
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because of Armstrong's refusal to recognize Jacobson as 
an authorized dealer in Philadelphia, its refusal to give 
Jacobson pricing on jobs in Philadelphia equivalent to the 
pricing it was giving 83erger,and its threats to terminate 
Jacobson if Jacobson insisted on competing in the Phila- 


delphia area. 


20. As I mentioned in my previous affidavit, it 


was against this backdrop that in 1975 plaintiff opened 


up a Supply Center for the sale of ceiling materials directly 
to consumers, and that Jacobson actively advertise che ac- 
tivities of the Supply Center by sending over 6,0U0U ad- 
vertisements to hospitals, schools, acoustical contractors 
and other potential customers in Pennsylvania, Southern 


New Jersey and Delaware. 


2k. Although Snyder says in his affidavit that 
his office never recei-ed any objections from Berger 
regarding sales by Jacobson in Berger's territory, at his 
deposition Snyder testified to the contrary. Thus, Snyder 
acmitted at this deposition that in October 1975, Walter 
“Koenig, a sales representative in the Philadelphia office, 
received from Berger a flyer put out by the Supply Center 
advertising a sale of Armstrong products at discount prices. 
Snyder testified that Keonig had been "getting some feedback" 
from Berger about this sale, and "the special prices at 
which the materials were to be sold." After discussing the 
matter with Snyder, Keonig sent the flyer to Unger who, in 
turn, forwarded it to Wiley, after first adding the following 
notation: 
“Here is an example of what I mean - 
we'll hear about this from many of our 
Thiladelphia customers. These people don't 
give a dam about Armstrong. They never 
have and never will. I doubt very seriously 


if the $ we'll get in 76 is really worth 
the grief." 
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(A copy of the flyer, with the notations of Koenig and 


Unger, is Exhibit C to Plaintiff's Supplemental Memorandum) . 


22. Snyder rescified that Berger turned over to 
Koenig at least one other mailing from the bson Supply 


Center, and that this mailing was kept by Snyder in his private 


files. Snyder aiso testified that Armstrong's Philadelphia 


Regional office maintains an extremely close relationship 
with Berger, that Koenig visits the Berger office several 
times a week, and that Snyder and Koenig are close personal 
friends of Berger's chief executive. and have been for many 
years. At the same time, Snyder claimed 

that he has never discussed Jacobson with Berger, although he 
admitted that he views Jaccbson as a competitor of Berger. 

Can one seriously believe, that over a period of 8 years, dur- 
ing which time Snyder and Koenig had literally thousands 

of couversations and contacts with Berger, they never once 


discussed Jacobson or its activities ia Philadelphia? 


23. As previously menticned in plaintiff's papers, 
in February, 1976 Jacobson wanted to compete for a major and 
significant construction job in Atlanta, Georgis, in com- 
petition with Armstrong's regular distributors in that 
region. In connection with that job, Jacobson was considering 
the use of several integrated ceiling systems, including those 
manufactured by Armstrong. For this reason, on February 
17th Sam Schanzer and John Higgins of Jacobson's office met 
with Don Lopez, assistant manager of Armstrong's New York 
Regional Office ,and indicated Jacobsen's desire to bid the 
Atlanta job. It is conceded by defendant that in response 
to this request Lopez stated that Armstrong did not want to 


give Jacobson pricing information because it did not want 
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Jacobson to compete with its distributors in Atlanta. As 
Lopez himself stated, in a memorandum to Wiley concerning the 
Atlanta job: 
"T eontacted Dave “tcNeughtor “ad he said 
he didn't want to qucte the 12 he didn't 
have to. 
"Y contacted Jacobsen aco:: « of days later 
either Thursday or "ridcy . tT told John 
Jacobson that as icng as te had asked us if 
we want to quote or not ci... «t wou.a rather 
not quote him. We have several local contrac- 
tors in Atlanta bidding on t'< project and 
we feel we have aceguate cove Age...'' 


(A copy of Lopez’ meiorandum ~s Exhibit D 
to Plaintiff's Suppiemental \“-1erandum). 


24. As Lopez went on to state, ren lL insisted that 
he give Jacobson a price fo. the it.. job he responded that 
he would do so only if Jace! son gave « commitment that it would 
give Armstrong the order if i+ 24+ the ith, and I refused 


to give such a commitment. t was on when I refused to accede 


to this demand that Armstrov.;,, -indadliy, oc reluctantly, gave 


Jacobson a price. Three weeks £ course, Armstrong term- 
inated Jacobson's distributorship. 

25. In his affidavit, (mger points to this Atlanta 
incident as an example of the ‘deteriorating relationship" be- 
tween Jacobson and Armstrong, thus conceding that Jacobson's 
efforts to compete with Armstrong's distributors in the Atlanta 
region, contrary to Armstrong's territorial policies, was a 


factor, in bringing about Jacobson's termination. 


26. Unger criticizes Jacobson for refusing to com- 
mit itself to use Armstrong products on the Atlanta job if 
Armstrong provided Jacobson with a ceilings price quote for 
the job. At the same time, he admits that Amnstrong "fully 
recognizes that Jacobson is completely within its rig«ts to 
bid coipetitive products whenever it wishes..'' (Unger Aff. 
para. 30). Unger fails to mention that the reason Armstrong 
did not want to quote Jacobson a price was because, as 


Jacobson 
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competing with defendant's Atlanta distributors. 


27. To avoid any misunderstanding, I should also 
mention that the practice of a distributor obtaining price 
quotes from several suppliers for a particular construction 
job is routine and, indeed, necessary. The Atlanta job, 
for example, involved a Federal office building, whose 


specifications required the contractor to obtain an unusual! 


conf*7 ‘ration of materials woven into one system, and at 


the lowest price available, to meet performance criteria. 
Without going to Armstrong for the technical data and nricing 

it had available, there was no way for Jacobson to determine 
whether it could competitively bid tne job. It would be " 
irresponsible for Jacobson to commit itself to Armstrong without 


first comparing its system and prices, with those offered by 


other suppliers. 


28. In summary, defendant's own records, and the 
admission of its officers at their depositions, categorically 
refutes the contention that Jacobson was terminated because 
its sales had declined or because of routine disputes with 
Armstrong over pricing matters, defective merchandise or 
the like.. A comparison of Jacobson's performance with those 
of other distributors, makes it clear that Jacobson has 
been a first rate distributor, in the front ranks of the con- 
tractors in this area to whom Armstrong supplies its matevials 
and products. The fact that Jacobson, in response to the 
collapse of the construction industry, prudently cut its over- 
head and reduced some of its operations, clearly would not 
cause Armstrong te terminate its distributorship, since 


Jacobson remained a major customer for Armstrong products. 


29. Jacobson actually was terminated because it 


aggressively pursued its right te compete around the country 


in the sale and installation of Armstrong products to whom- 


Rg 
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ever, and at whatever prices, it chooseg. Armstrong simply 


could not tolerate such an independent attitude by one of 
its distributors. Berger, the sole Armstrong distributor 

in the Philadelphia area, objected to Jacobson's competitive 
activities there. Armstrong apparently feared the reaction 
of other distributors in the Atlanta area to Jacobson's 

sales efforts there. Tou avoid such threats to its dis- 
tributorship system, on March 19,1976 Armstrong suddenly, and 


with no prior notice, terminated the distributorship. 


Irreparable injury to plaintiff 


and the balance of hardships. 
(a) Irreparable injury to plaintiff. 


30. As indicated in ny prior affidavit, Juisbncn 
will suffer irreparable damage if it cannot obtain the 
Armstrong line of products. Paragraph 31 of Unger's 
affidavit attempts to minimize the effect on Jacobson ina 


manner which is totally false. 


31. Contrary to Unger's statement, Jacobson 
did not build its ceiling business over a 70 year period on 
the basis of non-Armstrong products. While Jacobson was 
formed more than 70 years ago, for many years its business 
did not relate to ceilings installations at all. More 
importantly, in recent years Jacobson has come to depend 
more and more on Armstrong products, and Jacobson's purchases 
of ceiling materials from other suppliers are miniscule in 
comparison to its purchases from Armstrong. In 1975, for 
exemple, Jacobson's purchases of heavy density acoustical 
ceiling materials was as follews: Conwed - $38,584.98; 


Celotex - $59,834.15; Armstrong - $605,758.44 


32. Unger is also wrong when he alleges that 
Jacobson's séles from other aspects of its business (e.g. 
partitions) is larger in dollar volume than its sales of 
ceiling products. In fact, about 80% cf plaintiff's business 
in the last “ive years has involved ceilings, and it is 


virtually impossible to compete in this area without 
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access to defendant's product line, since every major 
metropolitan New York contractor can get this line. Like 


its competitors, the reason plaintiff needs the Armstrong 


line so badly is that Armstrong's proprietary products and 


multiple combinations are unique in the industry. 


33. There is no question that certain highly de- 
sirable Armstrong products are unique and unavailable ¢lise- 
where. For example, Armstrong's antique glass tile, solid 
leaf, registry, corkstyle, soundsoak, san serra, highspire, 
brandshire,and its ATSsuspension system are all proprietary 
products which have not been duplicated. Further, Armstrong 
is able to maintain its dominant position in the ceiling 
industry by its exceptional research and development forces. 
It is common knowledge that Armstrong generally develops 
new products and its competitors follow with an acceptable 
substitute one or two years later. Thus, Armstrong enjoyed 
no competition for its fire rated materials, luminaire, 
symmetry, and ceramic tile systems until several years 


after their development had passed. 


34. Since Armstrong 
presently has certain products which are not duplicated, 
and Armstrong has the largest advertising budget in the 
ceiling industry, architects frequently specify Armstrong 
products for jobs. This is especially common because 
Armstrong fre“vently combines its products to form multiple 
product systems which are promoted as entire units to 
architects. Once such a system is adopted, it is virtually 


impossible to “break the specs" and substitute other products. 


35. An example of the adoption of such a multiple 
system is the Texaco Inerjational Headquarters, referred to 
in my earlier affidavit. If the bidding had been scheduled 


to take place after Armstrong terminated its relationship 
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with Jacobson, there would have been no way Jacobson could 
have obtained the job, since the architect specified and 
insisted upon Armstrong proprietary products. Fortunately, 
the contract was secured by Jacobscn at a price of over 


$800,000. 


36. Unger claims that since Jacobson has been 
concentrating on larger construction jobs, it "should 
almost never encounter a specification that would insist 
on an Armstrong ceiling product". (Unger Aff. para. 26). 
This statement is totally incorre *. As I mentioned 
before, on private construction jobs architects frequently 
specify Armstrong products. The Texaco job mentioned rbove 
is an example. On government jobs, Armstrong products are 
also often preferred, whether specified or not. Without 
the Armstrong line, Jacobson would be the only major contract- 
or in the New York area that could :ct bid Armstrong products 
on public jobs. The effect ©: Jace»s.~. of not being able 


to bid Armstrong on such jobs would be drastic. 


37. Another compelling example of Jacobson's need 
for Armstrong products is the demand of our Supply Center. 
As indicated in my earlier affidavit, one of the major 
purposes of the Supply Center was to fulfill the needs of 
owners and contractors who wanted to purchase ceiling supplies 
without going through a distributor. The high percentage 
of Armstrong products in the Supply Center's sales reflects 
the demand of the purchasers for Armstrong products. If 
Jacobson does not receive Armstrong products, it is likely 


that the Supply Center will be forced to close. 


38. It is not disputed that Jacobson, like most 
of its competitors, has suffered in the past few years due 


to the decline of the construction industry. Plaintiff ac-~ 


knowledges that it has cut back its staff and locations in 


an attempt to weather the crisis. However, if Jacobson is 


now forced to stop bidding all Armstrong projects, it will 
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be a severe blow which could lead to the demise of plaintiff's 


business. 


(b) No irreparable injury to defendant. 


39. At the close of his aiiidavit, Unger makes 
a feeble effort to show that Armstrong would be "substantially 
prejudiced" if it were ordered to reinstitute relations with 

_ ; 

Jacobson. Unger states that if a preliminary injunction is 
granted, "the result would be -r administrative quagmire and 
a clash of personalities which would be of very serious pro- 
portions."' (Unger Aff. para. 32). I am completely mystified 
as to how an “administrative quagmir<" wed be caused if 
Armstrong continued to do bus.-.s with a major, reputable 
contractor, who has always paid its bills on time and who has 
accounted for millions of dollars in sales by Armstrong. More- 
over, it is obvious that relations have not deteriorated to the 
point where Armstrong can't do business with Jacobson since 
Armstrong has agreed to fill a.i exise 
Texaco job. If “personalities" is a reason for refusing in- 
junctive relief, no distributor would ever be reinstated, since 
presumably some “personality” in the suppiier's company would 
be offended by such reinstaterent. i am advised by counsel that 


this is no reason for denying injunctive relief. 


Sworn to before me this 


12th day of June, 1976. 


Exhibit A Annexed to Affidavit of John D. Jacobsor 


Memorandum from J. O. Sampson to J. E. Snyder, 
Dated July 6, 1970 
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J. EB. Snyder, Dlid= Prot Div, Puslisieisoi: July 6, 1970 
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THE CLERK: Jacobson & Company, Inc. v. 


Armstrong Cork Company. 


MR. ELLENHORN: Your Honor, my name is David Elle 


horn, »£ Moses & Singer, and we represent the plaintiff, | 
} 


Jacobson & Company. | 


Your Honor, this is a motion for a preliminary | 
injunction to restrain the defendant, Armstrong Cork Company 
from refusing to sell its products, and in particular ceilin 
Systems and ceiling materials to the plaintiff Jacobson 
& Corivany, which has been én authorize? Armstrong distribute. 
for approximately eight years. 

Your Honor, Jacobson & Company is an old firm 
that was founded in the 1870s. It is a very prestigious 
and reputable firm, and its present business consists 
basically of two things: First, sealing and installing 
as a contractor for ceiling Pars ree in construction projects; 
new buildings principally throughout the metropolitan New 
York area, Philadelphia, New Jersey, and in that general 
territory. 


| 


The second part of its business which is a fairly 


recent development involves the direct sale of ceiling 
materials to acoustical, small acoustical contractors, 
schools, hospitals, and other institutions for rehabilitatio: 


| 
work. That second aspect of the business has become of 
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greater importance rec 1%» because of the overall decline 
in construction work as I im sure the Court is generally 
familiar with in the New York area. There just is not 
a greac deal of new construction work available, although 
there is some. 

Therefore, my client last year, Jacobson & 
Company, began to diversify its operations, and has been 
stressing more recently the sale of materials, not the 
installation, but the direct sale to the consumers for 


rehabilitation werk. 


< 


Now, the defendant in this case, your Horncsr. 


Armstrong, is by far the Larcvest +2 most sought after 
distributor, supplier, and manufacturer of ceiling 
systems and ceiling materials in the United States. 


Every one of Jacobson's competitors in the 


? & H 
‘ 


acoustical ceiling business in New York City in this general 
| 
territory is an Armstrong distributor or has access to 


Armstrong products. 


If the termination cf the Armstrong distributorshi, 


is not stopped by a preliminary injunction, we will be 
virtually the only system, acoustical ceiling contractor 
in New York City or in this area that does not have access 
to Armstrong, and the effect on our business, as I will 


go into at some length later, would be devastating, your Hon: 


SOUTHERN f) GRICE COURT REPORTERS. U.S. COURTH Otis 


%, 


478 a 4 | 


Now, on March 19, 1976, two of the defendant's | 
officers went without any prior notice to my client's office 


in Elizabeth, New Jersey, and told him that the eight-year 


It was conceded at the deposition of Mr. 


| 
| 
distrivutorship was terminated as of that date. | 


Wiley, and as your Honor knows, we had expedited discovery 
in this case pursuant to your order -- it was conceded 
that no prior notice was given of any problem that would 
lead to such drastic action. 

When iy client was notified tirt it was to be 
terminated, that it was terminated, Mr. Unger who is 
the national sales manager of Armstrong to... my Client 
that there was only one reason for the texmination, and 
he said the reason was ti.at my Client's sales had been de- 
clining, and that basically his opeation had -- 

THE COURT: Has the estan conceded that was 

> only reason? 

MR. ELLENHORN: * The defendant has now changed 
its position. 

THE COURT: The defendani does not concede that 
now? What is the defendant's contention? 

MR. ELLENHORN: The defendant's contention | 
is that there were basically two reasons. First they say-~ 
they didn't say it at the time, but they say in respon 


“ 
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| 


say the business was declining. On th2 expedited discovery 


we obtained sales records comparing our performance 


every other Armstrong -- 


THE COURT: Was your business declining? 


in the last three and a half years to the performance of | 
| 


MR. EJ,LENHORN: No. Our business had suffered-- 

THE COURT: You are comparing. Was your business 
declining from what it had been previously with the de- 
fendant? 

MR. ELLENHORN: Our business had suffered 
some decline from what it had bedi previously, that's 
correct, but what we feel is the ree point here, 
your Honor -- significant points are the following: First, 
Armstrong witnesses testified thau. in the 26 years that 

f 
they could recall -- one of them had been with the company | 
| 

| 
or because of anything of ‘that kind. | 


| 


*6 years -- they had never once terminated a distributor 


or in the United States because their sales had been declini 


The only distributors they could remember terminat: 
ing, and they have about 300 distributors in the United 
States, approximately 15 in this area, were distributors 
whose sales had virtually evaporated. 


For example, I asked them to recall for us some 
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of the distributors who had been terminated in the last 
10, 15, 20 years. they mentioned one whose sales were 
$12,000 a year. 

Our sales last year from -- our purchases from 
Armstrong were $600,000, and we rankthird in the New York 
area of their 15 distributors. We still rankthird of 15, 

In 1974 we ranked second. Our purchases from 
them last year were three times those of the average dis- 


tributor, Armstrong distributor, in the United States. 


So that the notion -- we submit that the notion that we were 


terminated because of some declino. especially when there 
has been a drastic decline in the New York area which has 
hit almost all of the contractors, simply does not stand 
up to analysis. 

Now, your Honor ene 

i 

THE COURT: What is the other reason? 

MR. ELLENHORN: The other reason they gave 
for the first time in their papers was that there was 
a so-called -~ to use their word -- deteriorating relation- 
ship with Jacobson which caused them to bring this eight- 
year distributorship to a halt. 

Again, I asked them on the depositions, have you 


ever -- and the deteriorating relationship they define as 


Stemming from complaints, they said, that Jacobson was 
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making, disputes that arose about certain jobs, pricing 
specifications, and so on, 


Now, I asked them, have you ever terminated 


any other distributor in che memory of these witnesses, 
all of whom have been with the company for decades, because | 
oi disputes over invoicing on a particular job or matters 
of that kind. They could not recall Single incidents. 

We asked them to provide records showing the 
credits, credit memoranda, that were issued to Jacobson 
as a result of such di:putes as en mared to credit memo- 
randa issued to other contractors in this area, and they 


provided this information, and it turned out that we | 


basically ranked right in the middle, slightly above average 


in terms of the credits that were issued to us. 


| 
' 
‘ 
| 


THE COURT: Weren't there entire memoranda 
which indicated rather Strong views and attitudes about 
the plaintiff and its methois of securing the credits and 


harsh terms were used? 


MR. ELLENHORN: ‘Yes, there were, but I would like | 
to address myself to that. My client is a fastidious person | 
of fine reputation who does document and who does insist 
and persist when he believes he is correct. 


There was a deceriorating relationship, aud that 


was the cause of the termination, but the deteriorating 


| 
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relationship, your Honor, I submit did not relate to | 
a dispute about whether of the 500 jobs they did for us | 
last year, which we used their materials -- they picked oun! 
three here there was a dispute -- three out of 500 pees 


mately. That wasn't the deteriorating relationship. 


particularly in February of this year. 


The deteriorating relationship I submit came | 


In February, and this counts several similar 
incidents in when Jacobson insisted on its right to 
resell Armstrong products cutside of the territory to 
which they were attempting to confine us. 

if I may jive a Little background for that. 
In the early -- we had maintaired an office in Philadelphia) 
your Honor, since 1937. In 1970 we went to them and 
said, "We want to sel). acmstrong ceiling systems in the 
Philadelphia area." They albie cai there is a letter in 
the record from one of their chief executives in the area, | 
that they had a sole,exclusive distributor in Philadelphia, | 
A company called Berger Acoustical, and that they preferred | 
for us to stay out of that area. They put it very strongly. 
They said, "Legally we can't prevent you from going in 


there." 


THE COURT: I was just going to say they did 


| 
i 


say legally you could sell in the area, and you did sell in | 
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the area, didn't you? 

MR. ELLENHORN: First there is a letter from 
them that said "Legally you can sell." The letter 
was wr: -ten by a lawyer for their firm, and it was Clearly 


for the record, but they made it very Clear to us that 


if we did sell, we were risking their ire, that they 


preferred for us not to do so. 

When we asked them for prices in order to bid 
on jobs because this is a competitive bidding Situation, 
and you don't use list prices, you use discounted prices, 
first they refused to give us bids. Then they gave us 
bids. Excuse me, prices, which vere so out cf line with 
what Berger Acoustical was getting, that we could not 
get the work. 

Finally my client wrote a letter to the president ! 

company which my firm draties quite frankly. 


THE COURT: Why do you complain that their 


MR. ELLENHORN: I have no complaint, but I want 
to show the impact it had on their executives and what 
led to the termination. There was a dispute. We wrote 
a letter, Mr. Jacobson, to the president of Armstrong, 
Saying "You are not letting us, or your c Mpany is not 


letting us compete in the Philadelphia area. You are 
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Mr. Unger, the gentleman who actually made. 
the decision to terminate us, principally made it; testified 
that when that letter was referred to him by the company's 
president, he was outraged, and he regarded it as a threat sh 
jatigation, which it in a sense was, and it was very obvious 


from his testimony that he felt that this company was in 


a sense a trouble maker. He was angered by our independent 


Now, you take that as bac», jrouna, and we come 
now to the more recent events. 

THE COURT: Befoo: you lezve that, 1 want to 
understand this. One of your complaints is as I understand 


it you could not get pricing information fron. the Phila- 


delphia regional office, but you could get the information 
i 


from the national office. 

What is the difference? It didn't come through 
to me clearly. They insisted that because of certain 
administrative problems of their own, including this 
relationship with Berger, that they would not give out 
information that you sought with respect to a Philadelphia 
job. 

What difference did it make if you got it from 


the national office, the pricing and everything else, 
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instead of from the Philadelphia office? 
MR. ELLENHORN: There are several differences. 
First, it might not make any difference if- | 


you got the same price, if you got the same discount he | 


6 was getting. | 


7 THE COURT: Are they compelled to give you the | 


game discount? | 


MR. ELLENHORN: We think the law compels them 


10 | to, yes. Second --. | 


ll THE COURT: You can't give varying prices? They 


must give the same price on the sane product? 


13 || MR. ELLENHORN: We believe so. | 


14 Second, your Honor, there is a great deal 

15 || that's involved here beyond just getting a price for | 

16 | a particular job. There is an entire relationship that | 

17 develops between a local office. -- they have a sales | ae 

18 | regional office in Philadelphia -- and an authorized dis- | ‘ 

19 | tributor there. They felt it was an important difference : 

20 | because when we insisted on access to Philadelphia, they 

21 || wrote memoranda internally, which we have submitted in ~ 
{ 

22 


our reply papers, saying to their Philadelphia salesmen, | 
"We know this is going to create a problem for Burger, 


but we may have to swallow it and so forth.” 


| Now, your Honor, the issue here quite frankly, j 
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although I would be happy to go into this matter, is not | 


so much -- we are not presently pressing a claim for damages 


for the business we may have lost-in Philadelphia. That's 


The issue now is why were we terminated in 1976, 


| 
| 
an issue for the jury. | 
| 


and if I may come up to date with the recent events that 
led to that termination, which tie into this background. 
im do 

THE COURT: That's the Atlanta sale? 

MR. ELLENHORN: It's two things, the Atlanta 
sale and the supply Center operations, and the complaints 
they got from Berger, if I may address myself to those 
matters. 


Needless to say, we have not had an opportunity 


tc depose the Atlanta competitors and so on. This is our 
. r 


position at this time based on the record as we have 


already established. 


In 1975 we opened a supply center, as I mentioned, 
to sell materials throughout this area. 

THE COURT: Which area? 

MR. ELLENHORN: The general areas Jacobson 
does business in, metropolitan New York, New Jersey, and 
Philadelphia basically. Those are principal areas. 


Now, we sent out about 6,000 advertisements. 
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different ads to 6,000 different recipients, customers, 


| 
I don't mean 6,000 different ads, but maybe a dozen | 
| 


potential customers in Philadelphia alone. I'm just limitin. 


myseif now to Philadelphia. Advertising the supply center's 

operations. | 
On discovery I got what is Plaintiff's Exhibit 

5 for identification, which was one of the announcements 

we sent out, which was an announcement of a discount 

sale of Armstrong products that we had in our inventory. 
Berger Acoustical got this. This was revealed 

at the depositions, and Berger Acoustical turned it over 


to Armstrong Philadelphia's ofvice complaining about it, 


and the Philadelphia office shot it up to the headquarters 
of Armstrong in Lancaster, Pennsylvania, and Mr. Unger 
wrote the following on it: He said, "Here is an example 


f 
of what I mean. We will hear about this from many of our 


Philadelphia customers. These people don't give a damn 
about Armstrong. They never have and never will. I doubt 
very seriously if the money we will get in 1976 is really 
worth the grief." 

Now, your Honor, we do give a damn about Armstrong 
which is why we are fighting very hard to maintain our | 


distributorship, but this was the deteriorating relationship. 


We were insistent upon our right, and I think t he | 


| 
| 
| 
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Schwinn case says clearly that we have the right to sell 
in Philadelphia, to sell at whatever prices we want, 
and to sell to whatever customers we want. 

Berger didn't like the competition obviously, 
complained about it, and this was the response 


Now, a few months later we come to the Atlanta 


incident. In February of this year Jacobson was to bid on | 


a major federal office building in Atlanta, Georgia, which 
involves an unusual configuration of materials for a cedeted 
system that would have to meet government performance 
criteria. 

In order to determine what supplier to use, 
because we do from time to time use other suppliers, 
although Armstrong is by far our principal source of materia’ 


THE COURT: You used to use four other suppliers, | 
: - 


didn't you? | 
MR. ELLENHORN: That's right, but we have figures 
we can present to the Court which will show that Armstrong | 
overwhelms them in terms of our needs. 
THE COURT: Before you had this distributor 


relationship with Armstrong, what firms did you use? 


MR. ELLENHORN: This was prior to '68, and 
we used a firm called Conwed and Celotex, 


Your Honor, my client is here, and if the Court 
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would like any elaboration on the relative purchases 
we make from Armstrong versus these others -- 

THE COURT: i will rely on the papers. 

MR. ELLENHORN: We will be happy to provide it, 
but Armstrong is by far the principal source. It is the 
favorite. It is the premier product in this area, and 
architects insist on it frequently. They specific it, or 
they give you specifications that only Armstrong can meet, 
even if -- the government I think, for example, is precluded 
from specifying a particular supply, but they can give you . 
specifications that must in tract come from one company. 

We seacinie to bid on the job in Atlanta. Mr. 
Jackson approached --~ and there is no dispute on the facts 
on this. There is an internal memo from Armstrong that 


was exactly consistent with our own recollection of the fact 
* i] 


* 
Mr. Jacobson approached Armstrong -- one of the 
employees did, and said, "We'd like a price for that job 
from you, and we'd like your technical design, like data 
and so on, to consider using Armstrong." That gentleman, 
Mr. Lopez, from Armstrong, went back to headquarters, and 


headquarters said, "We don't want Jacobson bidding on 


a job in Atlanta because we have" ~- as he said in his own 


memo, "We have several local contractors in Atlanta bidding | 


on the project, and we feel we have adequate coverage,” 
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so they went back to Jacobson, and they said, "We are 

not going to give you a price because we are satisfied. 

We don't want you competing with our local people." M’. 
Jacobson said very persistently, because in this respect 
he is persistent in exercising his legal rights -- he said, 
"I have a right to do work in Atlanta. This is the same 


problem I had in Philadelphia several years ago." The 


man then said to him, "We will give you a price if you 

commit yourself to using our materials if you are the 

lowest bidder on the job," which I think itself raises 

antitrust questions, but Mr. Jacobson coulda not give 

such a commitment. It was not proper to ask for it. He 

had to consider other sources of supply because he has 

to be the lowest bidder to get the job. He said, "No, I 

won't give you that commitment," and I insist on my legal 
bg - 

right to do that job with Armstrong." 


Only then did the man back down, and give him the 


Now, your Honor, that was on February 19th. 
Pour weeks later we were terminated and it is our po 
that, and no plausible explanation was given to us except 
the one that “Your sales are declining," and when we looked 


at their figures, it turned out they declined in the sense 


| 
| 
! 
i 


we were number 1 and we are now number 3, if you call that a 
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decline. 
3 We submit, your Honor, that the reason -- that | 
4 there was clearly a nexus hetween our efforts to sell Arm- | 
5 stron: products in Philadelphia, in Atlanta, and so on, 
6 and the termination, and the Court is well aware of the | 
7 fact, and I needn't belabor the fact that we are not re- | 
8 quired at this time to conclusively prove our case. We | 
9 ! are only required to, as the court said, the Second Circuit 
10 said, the Second Circuit said in the Checkers case, we | 
11 are required to raise serious substantial and difficult | 
12 | questions that are a fair ground for litigation, and we 
13 think we have clearly done that. : 
14 THE COURT: You have to go beyond tnat. | 
15 MR. ELLENHORN: I would like to come exactly | 
16 ! to that. Your Honor, #i£ we don't have access to Armstrong 

i 

17 || products, and my client again is here and can elaborate , 


if necessary, we simply cannot compete. 


This is not an exclusive club. Armstrong dis- 


y 


' 
tributors are many in number. There are 300, as I said, in 


the United States, and 15 in New York City. 


Every single one of our competitors is an Arm- 


strong contractor or has an Armstrong distributor. 


There is very little construction work left in 


New York, as your Honor knows, new construction work left 
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in New York, as your Honor knows, new construction work. i 


It is a market that's dried up substantially. 


It*s become | 


a very tough thing to surv. e in this atmosphere where there 


is very little construction. 


For us to lose our principal source of supply, 


a source which all of our competitors have, would result 


first in the immediate distribution of our supply center. | 


Our figures show that the supply center, which is the 


most -~ although it is a newly opened division of the 


business it is -- one of the most profitable aspects of 


the business. The markups and s) on make it a real 


profit center. 78 percent of the sales made by that supply | 


center in 1976 involved Armstrong materials. There were 


materials of other companies that were sold as well, but | 


78 percent was Armstrong. ‘ 
y 
We checked today, and the inventory that we 


have in the supply center of Armstrong materials is beginninr 


to run out. It's already run out of certain items, and 


within 30 days will be virtually depleted, so the supply 


center will be completely nullified. 


With respect ~- 


THE COURT: Didn't they offer to fulfill orders 


that were on hand? 


| 


MR. ELLENHORN: Yes, but those don't refer to the 


| 
| 


SOUTHERN BD 


sRICT COURT REPORIEKS, US COURTEOUS 


bbh 493a 19 


supply center, if I may explain. What they said was that ae 
any new jobs -- any jobs that we had obtained that is 
construction work, installation work, that we had obtained 
as of March 19th, they would fill those jobs, and there 
was over a half a million dollars in work that we had 
aiready obtained as of March 19th, and they will fill those 
orders during the rest of '76 and into 1977, but we are 
precluded, unless we get a preliminary injunction, from 
bidding on new work. 

Now, we have a list of half a dozen jobs that 
are coming up within the next 60 days for example. These | 
are office buildings and various other types of construction 
work in the city and around the city that well, as a 
practical matter, not be able to even bid for because 


Armstrong materials are the prime material that would 


have to be used in those jobs. 


THE COURT: Weren't most of the invitations for | 
| 
obtained by -- 

| 


MR. ELLENHORN: Your Honor, my understanding is 
| 
that --and my client of course is far more expert in this 


than I am. 


have your papers completed. There is no occasion cer it. You 


haven't asked for it. 


i 
i 
THE COURT: I am not taking testimony now. You | 
} 
| 


H 
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MR. ELLENHORN: I didn't Suggest that we were. | 
THE COURT: I simply asked you a question... | 
Don't most of the invitations to bid -- you ought to know | 
this. If you don't know, Say So ~~ contain sort of an | 
equivalency provision? | 
MR. ELLENHORN: I believe many do. I don't know | 
the exact figures, but my understanding is and ne ctiiniie | 
reply affidavit so states that as acsinteetnes matter, and | 
he's gone into detail about this, there are no equivalents 
to many of the Armstrong Systems. So that whether the 
architect has said we can use equivalent systems or sub- | 
Stitutes, as a matter of paying lip service to the notion, | 
the fact is there are no equivalents. 
We have compiled records showing how many jobs | 
we did, let's say, during the last two, three years, which | 
a 


we could never have obtained without Armstrong, and they are 


| 
the majority of the jobs that we did, so that as a practical 


matter, although the architect may say, "You can use other 2 
systems or any system you choose," it's the Armstrong 

system that is the principal system in this area in the 
United States. 


Your Honor, in the Minolta case we rely heavily 


on, Interphoto v. Minolta, Judge Herlands in that case 


issued a preliminary injunction for a distributor who had 
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been terminated, and the Second Circuit upheld his order. 


3 The plaintiff in that case had other sources of i 
4 supply besides the defendant. But the plaintiff pointed | 
5 out, and it is true here too, that in order to be com- 
6 petitive, he needed a full line of distribution, a ful’ | 
7 line of products, a range of products. | 
8 I'm not here to tell the Court that we will | 
8 not be able to do any work whatsoever without Armstrong. ! | 
10 | That is not true. What I am here to t:1l the Court is | 
ll that in a highly competitive market with declining op- | 
12 


portunities to lose your principal source of supply would 


have a devastating effect on your business, that not only 


would you lose income and revenues, your relationships 


with your architects, your overall reputation would suffer. | 


One of the things we have to sell is the fact 
, ft 


17 that we can provide Armstrong. | 


THE COURT: How long have you been in this acousti- 


cal ceiling setup business? 


20 MR. ELLENHORN: - Since the late 1930s. 


21 THE COURT: I come back to the question I | 


asked you before, and I am only asking these questions 


for the purpose of information. Up to I believe 1962 


you never used the Armstrong products. 


2 || MR. ELLENHORN: '68. That's correct, but 
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Armstrong -- 
THE COURT: Then I am trying to get information 


up to that time you functioned in this area without 


the use of the Armstrong products. 

MR. ELLENHORN: That's correct. 

THE COURT: One other question. You used the 
expression in your papers quite a bit. I think I know what | 
you intend by it, that the Armstrong people have proprietary 
items. What do you mean by that? Patented items? 

MR. ELLENHU.w: Not patented, but items for 
which there is simply no competitive substitute. It is 
a combination ~-- let me explain, your Honor. 

These are what they call integrated ceiling 
systems. They don't just involve mineral tile as they 
used to ten years ago. These are complex systems, your 


3 | 
Honor, involving air conditioning equipment, lights, ducts, © 


tile board, and so on, and for these new offices there are 
requirements frequently for an integrated system that 
Armstrong has developed that nobody else has been able to 
match. 


If I may give one example, we recently obtained 


a very important job for Texaco in White Plains. They 


are putting up a new building in White Plains. We.will 


be the subcontractor who will install the ceilings. This is) 
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“ going to involve $800,000 approximately for.us.”. It 46 an i 
3 $800,000 jcb. This is a very, very substantial job. | 
4 Armgtrong is going to supply the ceiling materials 
5 My client has stated in his affidavit, and it is a fact, | 
6 | that there was no other scurce of supply for that job. | | 
7 | He could not have matched what the architect was looking | 
| 
8 for without the Armstrong integrated system. There are | 
9 many other factors involved, | 
10 Armstrong witnesses testified, for example, | 
YW that they admitted that their sales efforts -- they have : 
12 a leading sales force in the United States. Their ad- ! 
13 vertising far surpasses that of their competitors. They , 
14 have about 35 percent of the total market according to | 
15 | their testimony. We haven't had a chance to explore that in| 
16 1 der | 
| 7 > 
Wi It. is true that prior to 1968 we didn't have | 
18 | \rmstrong, and the reason we wanted to become an Armstrong | 
| 
19 distributor in 1966 was we felt we could not be competitive ' 
20 withcst being an Armstrong distributor because they were 
a 


becoming increasingly sought after, and as I said several 


| 
| 
times, every single one of our competitors in this area | 


is an Armstrong distributor. 


Finally, your Honor, in terms of the balance’ 


of hardships, I would like to address myself to the 


rem on 


Ls 
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hardships that they claim they will suffer if an injunction 


24 


is issued. | 


‘ They don't question the fact that our credit 


is good. We have a net worth of about a million four. 

We have always paid our bills on time. There is no issue 
#s to that. 
They have sold us for eight years. We bought 
over five million dollars in ceiling products from them 
over the last five years, I believe. 
Y£ the injunction is issued, we are willing 
to enter into any kind of stipulation for an expedited 


trial and so forth that is reasonable. 


Let's assume we had a trial, whenever it may 


be, six months, three months, whenever the Court would 


set from now. 


Obviously there is going to be no injury 
{ * 


¢ 
to them, mes financial injury if they have to continue 
dealing with us during that interim period. : 

They say, well, there would be a personality clash 
There is friction between the two companies they say, and | 
| 


| 


there would be administrative difficulties and persanality 
| 
Clashes. 


With all due respect, we submit that that is 


too ephemeral to amount to any kind of an argument. 


If personality clashes are involved, this is a 


Reviteticons 4 
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giant company, if they are going to offend by the fact 
that they have to do business with us, I don't think that 
rises to the level of irreparable injury or any kind of 
injury. 
They testified that they have no Plaijg presently 
to replace us with anybody. They haven't done so in 
three months. If they want to add any other contractors 
as distributors, they are free to do so. They have 300 


distributors now. 


Making us 301 is hardly going to injure 


them. 


What I am saying in substance is that the balance 


of hardships clearly, I submit, tips very heavily in our 


favor. We must have Armstrong to be competitive. Our 


Supply center will be totally closed in 30 days if we 
| 


16 don't have Armstrong, and there will be no injury to them 
| . Y | 
7 || aside from the hurt feelings of some officials who terminate. 


us if the injunction is issued. Thank you very much, your 


Honor. 


20 | THE COURT: Before you sit down, what percentage | 


21 of your business comes within the area that's involved 


in this litigation? 
| 
23 | MR. ELLENHORN: Between 80 and 90 percent 


our business involves ceiling systems, and between 10 


20 percent of our business involves -- or even less. 


Rest Paitant te Oe ee ee ee ee ee nee 


bbh | 500a 26 
May I confer with my associate, your Honor, in answering 
your question. 

Your Honor, the answer is this: Contrary to 
to the assertions in their papers, up until 1976, about 
80 percent of our business involved ceiling systems, and 
only about 20 percent involved partitions, room partitions. | 


That partition work was done principally as I understand 


it, for the City of New York, and there isn't much work 


for the City of New York any more, and, therefore, in 1976 
virtually 100 percent of our operations involve ceiling 
systems and materials, so the allegation in Mr. Unger's 
answering affidavit that a majority of our business does 


{ 


not involve ceiling systems is completely without foundation. 


It is 100 percent as of this time, and it's been about 


80 percent up to now. 
F 


THE COURT: Granting an injunction is a drastic 


remedy. 


It amounts to the full relief pending the trial 
that you could get only after trial, after you have estab- 
lished your claim, There are disputed fact issues here. 

Why if you do succeed finally and injunction had been denied 


would your client have lost anything? | 


| 
MR. ELENHORN: For two reasons, your Honor. 


First of all, admittedly the case was a little more 
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2 drastic but as Judge Friendly pointed out in the Simms 


! 
' 
| 
| 
3 case what my client wants is to run a ceilings business. 
4 | There he was talking about the Ford -- | 
5 | THE COURT: Wthat was an exclusive franchised | 
6 | dealer. | 
7 Ij MR. ELLENHORN: I understand. | 
8 | THE COURT: They have been in business for 20 year, 
9 | There was no other franchised dealer in the area and | 
10 | I think the facts are quite different here. | 
ll | MR. ELLENHORN: Your Honor, the facts then are | 
12 | no different in this case. 
13 | THE COURT: I think they are. 

14 | MR. ELLENHORN; They are different from Simms. | 
15 I was going to refer to another case. I think the facts | 
16 | here are as compelling and the answer is the same as | 

| 7 
17 | Judge Herlands gave. | 
18 | THE COURT: You referred to that case before. | , 
|| : 
.. 19 | Let's not go over it. | 

* & a 
20 MR. ELLENHORN:- The answer, your Honor, is | 
21 that what my client is seeking is the right to continue | 

' 
22 | in business and not to obtain damages at some time | 
23. | in the future and he honestly believes in view of the | 
24 | unusual situation in New York in the construction field | 
5 | that if he isn't able to compete with other ceiling | 


! 
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contractors, all of whom have access to Armstrong products, 
that it might be the demise of the company, which is. 


suffering to some extent. 


THE COURT: Your client has 


been in business 


for how many years? 80 years or so, 


To say he will be 


forced out of business awaiting trial in this case -- you 


are not serious. 


MR. ELLENHORN: I am serious about it. We 


are spending this money. 


1] THE COURT:You are not serious? 


12 MR. ELLENHORN: I am, your Honor. 


_ 
ww 


THE COURT: I would suspect that they have 


some means of survival. 


15 MR. ELLENHORN: Well, I don't think -- 


16 THE COURT: . To continue the existence of the 
a 
7 firm at least as it's been built up in the papers, and 


I have accepted that as fact. 


(Recess) 


20 MR. WILKINSON: ‘Your Honor, my name is John 


Wilkinson from Donovan, Leisure, attorneys for Armstrong 


Cork, defendant Armstrong Cork in this action. Your Honor, 
I hope our position was made clear in our papers, and | 


I am not going to take your .time simply reiterating 


Ss FF 8 w& 


and repeating what we said in those papers, but what I 
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would like to do is briefly touch on some of the things 
that were said in a supplemental memorandum purporting 
to summarize the deposition testimony which I understand 
was served on our firm around noon on Saturday, and also 
in the reply papers that were served on Donovan, Leisure 
around noon yesterday. 


I want to come right down to the issue, at least 


| 
| 
: 
| 


| 
| 
| 


one of the key things we have to look at. It is not whether 


Armstrong cut off one of its largest distributors, which 
it didn’t do. It is not 


THE COURT: What do you mean they didn't cut 


off the distributorship? That's what the plaintiff's claim’ 


is. 

MR. WILKINSON: The taeue isn't whether or not 
they cut off their largest contractor-distributor, which 
they didn't. That's not the point. It is not whether 
they used good judgment or whether they used bad judgment. 
What is at issue, your Honor, is so far as likelihood 
of success on the merits is concerned is one very simple 
thing. Was it done pursuant to a conspiracy to violate 
the antitrust laws. 

There are two cases cited in the reply memoranda 
of the plaintiff which purport to cite the proposition, 


your Honor. The cases that I mentioned’that you don't have 


i 
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to have a conspiracy in order to have a violation of 
Section 1. The first, Sylvania v. Continental TV is- 
a case frankly that we intended to cite in our papers, 
and we just neglected to do so in the rush. What did it 
hold? 

It did not preclude a manufacturer limiting 
a distributor to a particular territory. It held that-- 
all that it precluded was a manufacturer forbidding 
a distributor from selling in his territory to somebody 
who came into the territory from without. It does not 
say anything about there not having to be a conspiracy 


in order to have a violation of Section l. 


THE COURT: You are not claiming that they 


must prove a conspiracy in order to prevail in this 


case, are you? Are you claiming the plaintiff must establis) 
: i 
a conspiracy so as to prevail in this case? 


MR. WILKINSON: Yes, we are, your Honor. Sure. 
THE COURT: There cannot be an antitrust 
violation and a restriction of competition by an individual , 
manufacturer unless he is in 'a conspiracy? Is that what 
you are contending? 


MR. WILKINSON: That takes us into the second 


THE COURT: Let's stick to the, first point. 
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MR. WILKINSON: If you are talking Section 1 
of the Sherman Act -- é 

THE COURT: I'm not talking any specific section. 
I'r; talking about the antitrust laws. 

MR. WILKINSON: Let's taik about the antitrust 
laws in general. As soon as you leave Section l, at tha: 
point you are talking monopolization. In order to have 
monopoly power, you have to have a significantly greater 
share of the market, whatever the market might be, and 
we don't know what it is at this preliminary stage. 

THE COURT: You gai« you have 326 percent as I 
remember of the market. 

MR. WILKINSON: It 13 less than that, your Honor, 


nationally. That's right. Judge Hand in the Alcoa case 


i 

made it perfectly ciear. He said chat just simply isn't | 
: | 

| 


enough. 

THE COURT: Of course you know that is not the tae 
word on percentage of market. 

MR. WILKINSON: ‘It was cited with approval for 
instance in antitrust developments which is one of the 
latest words on the subject. 

THE COURT: p thought the Supreme Court cases 
were the latest words. 


MR. WILKINSON: That might be, your 
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THE COURT: Might be? 


I know some attention is paid in some circuits. I didn't 


| 
~~ took precedence over the Supreme Court rulings.: 


know they were so authoritative, that they took precedence 
over Supreme Court decisions. 

MR. WILKINSON: I know of no Supreme Court 
decision that has held that considerably less than 35 pe.cer. | 
of whatever the market is is sufficient to constitute theres 
poly power. 

THE COURT: I want to understand your position. 
Are you claiming that in order to establish a claim of 
restraint in competition o- coimmetitive restraint that 
there must be proof of a conspiracy? 

MR. WILKINSON: Yes. 

THE COURT: That unilateral conduct on the art 

- 

of the manufacturer cannot be sufficient in certain cases? 

MR. WILKINSON: Absent monopoly power, that's 
correct. 

THE COURT: Go ahead. 

MR. WILKINSON: Your Honor, I was talking about 
the Sylvania owes It does not stand to the contrary. 
The proposition for which it is cited on the subject 
of conspiracy at page 19 of the reply brief that plaintiffs | 


have filed was a cite, almost a direct quote, from the 
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dissenting opinion not from the opinion of the majority. 
With respect to the second case that they cite: 
Hobart Products Company v. Gilliland, that was miscited. 
The correct oite is 471 Fed. 2nd 894, In that case the 
distributor, who is the plaintiff, was also a manufacturer 
who competed with the defendant manufacturer. Thus to th. 
extent that there was an allocation of territories that 
was forced by the defendant manufacturer, it was done 
pursuant to a horizontal conspiracy between competitors. 
Well, let's take a look at what the purported 
conspiracy is in this case because I think it is the nub 


of the very issue. The purported conspiracy which plaintifé | 


said they can prove is that Armstrong Philadelphia office, 


its regional Philadelphia office, conspired with Berger, ' 


| 


an Armstrong contractor~distributor in the Philadelphia 


/ 


area to keep Jacobson from selling outside its primary 


area of responsibility around here into the Philadelphia 


| 
| 


area. What does the record show on the subject? Mr. Unger, 
says that this wasn't taken into account at all, and he was 


certainly involved in the termination decision, and he | 


said that by 1975 the sales of Jacobson in the Philadelphia | 


area were so miniscule that even if it is the kind of thing 
that would have been taken into account, it wouldn't have 


made any difference anyway. 
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2 Mr. Snyder, who was the regional manager for 

3 Armstrong in Philadelphia, said that he wasn't even con- 

4 sulted on the termination decision. He didn't even know 
5 it was under consideration until after Mr. Jacobson had 

6 been notified. 

7 | Mr. Snyder also said he at no time ever discussc 
8 || possible termination with any contractor-distributor in 

9 the Philadelphia area. 

10 | Well, against this background, we find cites in 
ll | the plaintiff's reply roocers to test mony by Mr. Snyder 


for instance, and they have in  lotatioa marks things suc’. 


as getting some feedback fiom Keryger about a sale, some - 


feedback from Berger about special prices at which the 


materials were to be sold. These citations are at page 4 


and 14 of the supplemental memoranda ti.at we received on 


Saturday. 


Iam not saying Mr. Snyder didn't talk about 


feedback from Berger. I am not saying he didn't talk 


about having heard about special prices from Mr. Berger, 


21 what is this all about? Mr. Ellenhorn talked about it, 
22 | and I'd like to talk about it. 

23 In October, 1975, the Jacobson sup ly center, 
24 which you have heard about considerably today, and it is 
25 


covered to some extent in the papers, issued a price circuit 
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advertising Armstrong products at 33-1/3 percent off Arm- 
strong prices. : 

Mr. Unger was irritated for two reasons, not 
because Jacobson wag selling at low prices. That's Jacob- | 3 
son's business, but he was irritated because the Armstrong | 


prices to its contractor-distributors, which are confidentia 


and could be very useful to non-Armstrong contractors in 


Jacobson when it was understood that that is not something 


bidding against Armstrong contractors were published by | 
| 
! 


to be published to conpetitivs ontractor-distributors. 

He also thought that the flyers failed to refer 
to a warehouse sale, and that the specific reference to ~ 
Armstrong could indicate to other contractor-distributors, 
other Armstrong contractor-distributors, that Jacobson 
was getting a specia. price om Armstrong. 

Mr. Unger made clear in his testimony when there 
was talk about a feedback from other contractors, feedback 
insofar as special prices were concerned -- there was 
a feedback about BpeCc 
Armstrong was giving to Jacobson not about the discounted 
prices at which Jacobson was selling. That was Jacobson's 
business. 

Page 116 of the Unger transcript, your Honor, is + 
' 


THE COURT: Supposing Jacobson did that, would thai 
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be a basis for terminating the dealership? 
MR. WILKINSON: Talking hypothetically, your 


Honor, if Jacobson sold at 33-1/3 percent off Armstrong 


prices, and contrary to what the facts are, if Armstrong 
just didn't like them selling at the cut rate prices, it is 


Armstrong's business whether to terminate for that reason. 


consequence unless it is done pursuant to a conspiracy. 


| 
| 
If they terminated for that reason, it is of no antitrust | 


THE COURT: How about the Atlanta situation which 


| 
\ 
‘ 
| 


the plaintiff claims really triggered this whole thing where 


i 
t 


they asked that the prices for Armstrong, which Armstrong 
waS prepared to give them unon the condition that the 


Armstrong product be used, and they refused to accede to 


that request, and I think that piaintiff claims that es- 


sentially that's what triggered the entire setup. 
f 


MR. WILKINSON: Your Honor, first of all -- 


THE COURT: This Philadelphia business took place 
anite: come while back, you know. 

MR. WILKINSON: That's right. 

THE COURT: I am not sure there is any nexus 
to use the plaintiff's term there. They think there is, 
but more directly tiuey refer to the Atlanta setup where 
they sought to get into the Atlanta market and made a bid 


for a federal building there, and asked Armstrong for 
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it would give upon a condition te which they refused to 


accede Whet is your position with respect to that? 


MR. WILKINSON: 


2 prices which,as I just said a moment ago, Armstrong said 
| Your Honor, at the outset 


let me keep saying the saine legal principle. I'd like to 
talk about the facts as far as Atlanta is concerned. 
Number 1, no proof of any conspiracy whatever-- 


THE COURT: Take the situation, assume the state 


of facts as advanced by the plaintiff is correct. Must 


there be a conspiracy on the part of the defendant in order 


to bring into play the antitrust provis'-ns? You say , 
in this situation that the only way that ~an be established 
is by showing that Armstrong was in a conspiracy with 
somebody else, perhaps the local dealers, and if Armstrong 


took the position, "No, we are pot going to give you these 


W7 | prices. We don't want you in the area," that's not a 
restraint on competition on the basis of unilateral action 


independent of cooperation with anybody else. Is that what | 


you are saying? 
21 MR. WILKINSON: If Armstrong did that, your Honor’, 


pursuant to an agreement with Berger, sure, | 


-THE COURT: 


Berger has nothing to do with 


Atlanta. Berger's in Philadelphia. 


25 || MR. WILKINSON: If they persisted in that 
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position, and Armstrong didn't like it, and they didn't 


conspire with somebody, and this is all hypothetical facts, 


because it is not what happened, but if it @iad happen, 


and Armstrong unilaterally made the decision they didn't 
like that, and they were going to terminate Jacobson, 
yes. Our position is it does not violate the antitrust 
law. 

THE COURT: Coming back to your question of a 
monopolization that Armstrong was the only one that had 
the products that were Specified in the bid proposals, 
is that what you are saying? 

MR. WILKINSON: You Homor, first of all that's 
not the fact. We are talking hypotheticals because 
that would be a very, very rare -- 


THE COURT: They claim these are proprietary 


items. That's the way they described them, and many of the 
offers to bids specifically refer to those items, and there 
is no other firm from whom to obtain them, 

MR. WILKINSON: Mr. Unger made it perfectly 
Clear of two things in his affidavit. 


Number 1, that the number of times that Armstrong 


is specified alone in a specification is Very, very rare. 
Number 2, when it does happen, 60 to 70 percent 


of the time those specs are broken anyway. 


Number 3-- 

THE COURT: What do you mean they are broken any- 
way? 

MR. WILKINSON: Despite the frict it says a ai 
somebody goes in and bids a competitive product and gets iss 


It happens 60 to 70 percent of the time according to Mr. | 


Unger when Armstrong is specified by itself ina specifica- | 
! 


tion. 

Lastly, we already touched on the fact that 
such specifications seldom appeur insofar as federal 
government bids are concerned, and that they seldom appear 
on very large jobs, which is what Mr. Jacobson has been 
concentrating on recently, so it is just not a problem 
that is going to be run into. 


But 1 want toy turn to Atlanta for a second, your 


Honor, because you asked specifically about that. That 


| 
{ 
} 
' 
' 
' 


| 


was a federal office building project. That's a very, very 


complex bysiness, as I understand it, insofar as the ceiling: 
| 


| 


business is concerned. It involves a lot of work for 


a manufacturer to put together a bid or put together 
a 
a package that will satisfy the requirements of a very large 
hs | 
project such as a federal office building. 


When Armstrong would do this for Jacobson in 


New York, Jacobson would take that information which would 
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2 | be very much to his advantage if he were going to bid com- | 
3 petitive products against other Armstrong contractors, | 
4 | and would bid the competitive products against the other | 
5 Armstrong contractors safe with the knowledge of what | 
6 the other contractors had in mind and what they were going | 
7 to pay Armstrong for the goods. | | 
8 | Armstrong could not do anything about that. | 
9 They didn't want to. But they did it, but then we come | 
10 | to Atlanta. That's another federal office building. | 
nay Jacobson came to Armstron¢o and they s:id, “Look, how would | 
12 you react to giving us a quote insofar as Armstrong | 
13 | materials are concerned on that Luilding down there." The; 
14 | didn't demand anything. They said, "Give us a choice” or "Yo 
have a choice." | 
The memoranda that's attached to the reply papers | 

f 


submitted by the plaintiff make that clear. It isa | 


memorandum from Mr. Lopez to Mr. Wiley, both of Armstrong, 


describing the situation. It says, “They asked me if we | 
would like to quote them on the project and others like 
it across the country. They stated that they knew we 


However, they said 


could not legally refuse the quote. 


and 


if we didn't want to quote them, we didn't have to, 


they would bid other manufacturers’ material." 


a’ 8 | 


On that basis Armstrong said, "All right, you are 
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2 giving us choice eee er the background that I have 

3 just described, No, we just as soon not." At that point | 

4 Jacobson turned around and said "Well, all right now I 

5 | insis ed," and Armstrong said, "Well, are you going to bid 

6 our products if we give you a quote?" He said, "I'm | 

7 not going to be committed to that.” He gave them the ! 
| 

8 quote, He didn't insist on that. He went down. He | 

9 bid competitive products, and he won the bid. | 

10 | 


Now, no Conspiracy. No refusal. That's the 


story. 


THE COURT: Was the building completed with | 


Armstrong products? 


MR. WILKINSON: EXCUSe ne? 


THE COURT: 


Was the building completed with 


16 | Armstrong products, the federal ~- 
Gp : 


oe 
17a MR. WILKINSON: I understand not. | 


THE COURT: 


In other words, they bid a competi- 


tor's product? 
Pp 


MR. WILKINSON: Yes, your Honor. Absent proof 


| 
Arr along the lines such as the foregoing, the attack that | 

| 
22 was utilized on the depositions and in the papers that | 
23 we have seen is to pick and pick and pick and pick at 


Armstrong's business reasons for terminating Jacobson. 


Apparer iy the thought is that they can undercut the reasons 
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2 and leave with you that the impression that the reasons sc 

3 not valid. Then from that you would infer some sort. | 

4 of a legal wrongdoing. | | 

5 This turned into a numbers game. As a matter | 

6 of fact, Armstrong can play the numbers came just as | 

7 well at trial if we have to as Jacobson can, but in | ; 
8 


any event, we hear things in the reply memo such as a lot of 


9 other Armstrong contractors made purchases that are less 
10 | than Jacobson's. Our distributors operate out of only ! 
i 
11 - one office. Jacobson's sales force is still no smaller : 
12 than some other contractors in the area. This is all ir- | 
| | 
13 relevant at this point. 
14 But let me say two things. Number 1, you , 
15 really would think that this was a motion for summary 
16 judgment when we get into this kind of thing. It is alinost ! 
17 | as though we had moved for summary judgment and they were ! 
18 | trying to put together something, something to hang their 
19 hat on to raise an issue of fact that would preclude | 
20 summary judgment in Armstrong's favor. We may come to : 
21 | that. We may have to face that, but not at this point. | 
22 Second, Jacobson had a huge area of primary | 
. 23 | responsibility. He covered New York City, all five | 
weed | 


boroughs, covered Long Island, covered Westchester, covered 


25 northern New Jersey. And so on. To compare Jacobson's 


20 


21 
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volume of sales for instance given this area it had, 
with somebody like Island Acoustics who is primarily 
limited to doing business out on Long Island, to say the 
least, it a a bogus comparison. 

If you want to talk Long Island I am perfectly 
sure you are going to find that Jacobson did much worse 
than Island Acoustics when given that particular area. 

Passing away from the numbers game, the fact 
is that in early 1975 Mr. Langan, one of the two Armstrong 
people primarily responsible for the Jacobson account wrote 
two memos which wre strongly critical of Jacobson, and 
one of which recommended termination. This was 
early 1975. Plaintiff says the following about these 
memos in its reply memorandun. Page 10, it was the narrow 
view of a low level employee no longer with Armstrong 

: e i 
whose recommendations carried little weight. Another sales 
representative, Robert Baram was responsible for the 
metropolitan New York area, Jacobsen's principal territory, 
and Baram did not recommend that plaintiff be terminated. 

Well, aside from the fact that Mr. Langan left 
under the very best of circumstances for a very lucrative 
position elsewhere very recently, let's stop and look at 
what Mr. Baram is saying at the time. According to 


Jacobson, and according to their papers, Mr. Baram is the 


t ments he ec ee ioe ee 


SOM Diba@RE ia. 


wis 
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kingpin we can look to for authoritative opinions on how 
Jacobson -- in early '75 what did Mr. Baram say? He said, 


“In New York City it is my belief that our coverage is 


adequate when you look at the number of large contractors, 


are floundering." They are James A. Phillips and Jacobson. 


That's Mr. Baram. Did Mr. Baram change his mind from 


! 
but it is not adequate when you look at two of them who | 
| 


early 1975 to early 1976? No. In early 1976 he said 


"Jacobs..n was nowhere in 1975. Their entire organization 


was decimated. Their Long Island operation died with the | 


4 


departure of Hank Epstein. Their New York staff was cut 


to the partners and three estimators. I see Jacobson | 


as a very small part." 


15 In early ‘76, Mr. Langan, and I won't bother | 


16 | you with more quotes, your Honor, but Mr. Langan with 


i 
a year's more experience with the company at that point, 


precisely echoed Mr. Baram's feelings. These were the | 


‘esponsible for the Jacobson account, 


only two people 


directly responsible. 


They were unanimous in their view 


22 writing as to why they thought it should be done. | 
23. | Your Honor, turning to the question of irreparable 


| harm, if all of this were proved at trial, if everything 


| 
21 as to what should be done and they expressed it in 
| that we hear on this motion were proved at trial, and there 
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is nothing in the record to substantiate basically anything, 


{ 


3 this wouldn't be a case for a permanent injunction. _In | 
‘| not being a case for permanent injunction, it is just simply 
5 not a case for a temporary injunction. This is a damage | 
6 case. We all know you don't need much to establish er 
7 damages. We all know the Supreme Court cases that say 

| 


is pretty low. We contend with such cases every day. 


| 


8 that under circumstances such as this the standard of proof 


10 More important, plaintiff really knew, and I ! 
11 point to various instances of jobs he said he could not 
12 have gotten without Armstrong. Mr. Ellenhorn did it Aer 
13 Mr. Ellenhorn also said today -- he talked about we are my, 
| 
14 seeing right now damages in the Philadelphia area. We may : 
15 prove that at the trial. If you can do that, there is not , 
i6 the irreparable harm -- , 
17 THE COURT: He goes aia the claims that he ! 
18 | would be put out of business if he doesn't fill orders from: 
19 | here out. | 
20 MR. WILKINSON: | I can't see that. I think Mr. 
21 Unger's affidavit contains such facts to make it Clear , 
22 that that's not going to be the case. He was in business | 
23 for Many, many years up until 1968 without Armstrong, | 
and I think he will be in business for many, many years 


into the future without Armstrong. 


; 
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We have heard again and again and again on 


this subject that every one of Jacobson's competitors 


and 31-3 of the Unger affidavit Mr. Unger makes it clear 


| 
| 
| 
is an Armstrong contributor-distributor. In paragraph ait 
| 


that that just isn't so. I can anticipate your question, 


your Honor. You are going to ask me who are the others, 


and before you ask, let me say that I don't have the | 
| 
names with me right now, and I am suggesting that we submit | 


| 
| 


a list to you. If you want us to, we will be happy to.- 


THE COURT: He made the categorical statement 
that that's so. Every one of his competitors does have 
a supply from Armstrong. Isn't that a Significant factor? 

MR. WILKINSON: It is a significant factor. 

THE COURT: If it is true. You say it isn't true. 

MR. WILKINSON: Mr. Unger makes a statement 

: if: 
in his affidavit that it is not true. 

THE COURT: Is that enough to raise the issue? 
Who are the others? 

MR. WILKINSON: Let's look at it this way. There 
are six Armstrong contractor-distributors of ceiling 
products in the five boroughs of New York City. Do you 

really think that's all there are? 

THE COURT: I don't know. I get information 


from papers. I start from scratch, you know. 
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MR. WILKINSON: Mr.Unger said to the contrary, 


I cnly have what's before me. 

MR. WITKINSON: That's paragraph 31-J and J 
of Mr. Unger's affidavit. 

Turning to White Plains, I just want to talk 
about that for one moment because we are told that that's | 
a prime example of an instance where Mr. Jacobson could not | 
have gotten the contract without Armstrong, and what 
happened a few weeks ago? Mr. Jacobson called up Mr. 
Wiley, who is the New York regional manager for Armstrong, 
and he said to Mr. Wiley, "I've got a great price from"-- 
I believe it was U.S. Gypsum --"as far as White Plains 
is concerned. If you can't meet the competition, I'm 
not going.to bid Armstrong, I. am going to bid U.S. Gypsum." 
That's the job he could not have gotten without Armstrong. 

Turning to competitive substitutes briefly, 
page 17 of the reply memorandum, the plaintiff says that 
Mr. Wiley said that there were no competitive equivalents 
for many Armstrong products. In this instance we got a 
citation for the record. It was Wiley 166 to 168. 


If you turn to those pages we found it had nothing 
t 


to do on the subject.at all. I think what they meant | 


was Snyder, 164 to 168. Mr. Snyder, being the aa 
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hat Kat 


2 regional manager, and those pages did deal with the subject 


3 What did Mr. Snyder say at those pages? He did say he 

4 could not think of any substitute for an Armstrong product 
5 known as ATS, which is not ceiling tiles. It is a sus- 

6 


pension system, but he went on to say he was asking if he 


' | knew of any company offering the same range of ceiling 

a | products as Armstrong. He said "Sure. For instance, Conwed 
. 9 Celotex, the two Gypsum companies." He was asked "Do you 

10 know of any company with a system competitive with Arm- a 

11 strong's Luminaire?" He said, "Sure Ceiling Dynamics, 

is Inc., Donn." . He was asked "Do you know of any single « 

13 petitive item that has been as widely accepted as Armstrong 

14 Sanserra pattern?" He said, Sure, U.S. Gypsum's Glavix 

co) I think that's what they intended to cite. 

16 Your Honor, there has. been I think some conf sia! 

I just want to straighten it out. 


There are two very, very different things tht 


are being talked about here. Number 1 is the question of 


whether Armstrong appointed Jacobson as a contractor- 


Gistributor, official contractor-distributor, in the Phila- 


delphia area. That's one of them. The answer to that was 


always no. "We have perfectly adequate representation 


in Philadelphia, and we arc not going to appoint you there 


The second question is whether Armstroug dic 
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2 anything to prevent Jacobson from selling outside its 

3 | prime area of responsibility into the Philadelphia area. 

4 The answer to that is also no. No such thing was done. We 

5 hear about discriminatory practices. Jacobson had trouble 

6 getting services in Philadelphia. The only thing we heard 

7 | about that day was prices, different prices. Jacobson 

8 we are told had to pay higher prices for jobs in the vita a 

9 | deliphia area than Berger, the local distributor, did. | 
10 Number 1, it is not true. Number 2, there is 

11 nothing in the record to substantiate that. 
12 Further on the question of this confusion, | 
13 we hear over and over again cites back into the early 1970s" 
14 Saying that Mr. Snyder, the Philadelphia regional manager, : 
15 didn't have any interest in Jacobson selling in Philadelphig 
16 What he didn't have any interest in, and the documents | 
7 are etic, is having Jacobson appointed a contractor- 
18 distributor in Philadelphia. He always recognized their | 
19 legal right to sell into Philadelphia from outside, its | 
20 prime area of responsibility. 
21 Your Honor, just one more quick word on why 
oe the termination. 
23 THE COURT: What do you Say the reason for the 
2A te:-mination was? 
25 


MR. WILKINSON: 


That's just what I im getting int 
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Jacobson had a huge area. It wasn't performing. Its 
sales in 1975 were down. There is no question about that. 
‘They might have been still higher than some other distribu 
who had smaller areas of responsibility, but the overall 
performance was very poor and the reasons were as follows: 
Number 1, they were bidding only very big jobs. They 
weren't covering the whole spectrum of the market from 
Armstrong's point of view, and while their sales were 
down, what's much more important, they were closing very 
few bids as far as 1975 and 1976 is concerned. 

| Sales in 1975 reflect bids that were caused in 
1974, '73 and maybe pravious. So whem you look at 1975 
and you see the number of bids way down, and you look into 


the future, it was Mr. Jacobson's estimate according to the 


Unger testimony that he wag going to be doing $300,000 
* 


in 1976, and Armstrong felt it was going to go down signi- 
ficantly after that. 

There is another reason,your Honor, and it is thd 
deteriorating relationship, and we are hearing over and 
over again that this wasn't expressed to Mr. Jacobson 
at the time of the termination, and we hear that when 
Moses & Singer's counsel went down to visit with Armstrony 
counsel in Lancaster, it wasn't expressed clearly as being 


one of the reasons for the termination. 1¢t sure existed. 
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And the reason it wasn't expressed was very simply because 


Armstrong wanted to keep this whole business on a very 


high level, and it does not do any gocd to say to somebr 4y 
“We terminated you because we don't get along with you, 
and we don't get along with you." 

There were reasons which “vere much more polite. 
But still I must say I don't think anybody can read those 
decuments attached to the Unger affidavit and conclude 
that this was just a relationship between two companies 
that loved each other. I don't think anybody can read 
Mr. Jacobson's reply affidavit for that matter and read 
such a conclusion. 

Thank you. 

MR. ‘LLENHORN: Your Honor, could I have about 
‘three minutes in reply. Three or four minutes? Thank you. 

or 

Yeur Honor, firstly with respect to the question 
of whether you need a conspiracy to show the relation of 
Sherman Act, Section 1, the answer is emphatically no, 
and if I may read one sentence of the Supreme Court's 
decision in Arnold Schwinn "Once the manufacturer has 
partéd with title and risk, he has parted with dominion 
over the product, and his effort thereafter to restrict 
territory or persons to whom the product may be trans- 


ferred, whether by explicit agreement or.by silent 
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combination or understanding with his vendee, is a per se 
violation of Section 1 of the Sherman Act." 

We submit, one, that we have shown a conspiracy. 
The Sherman Act talks about combinations, agreements 
or conspiracies. We have shown a conspiracy in the sense 
that we have shown that it was complaints from Berger, 
complaints not made in the distant past, but in November 


of 1975. 


THE COURT: Who do you Say were conspirators here? 

MR. ELLENHORN: If we had to show a conspiracy, 
the conspirators would be Berger Acoustics and Armstrong, 
but in point of fact, as I said, we don't -- and we think ; 
| 
| 
| 
that there was testimony in this record that Berger Acoustic: 


| 
| 


there was in fact such a conspiracy, and I might say 


has an extremely intimate relationship with Armstrong, 


that Armstrong's reps in Philadelphia visit Berger three. 
or four times a week, that they are on the phone with him 
virtually every day, and that they are close personal 
friends. 


THE COURT: That wouldn't impress me if I were 


to try the facts. Berger is the authorized representative 
in the area. I wouldn't draw an inference of conspiracy. 


MR. ELLENHORN: No, I wouldn't either but what 


is strange is that when asked whether in all of those 


oat tO PE eA oe: AARC SBN BR LA OR A EME PA APES 0 AE 
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meetings there was ever any discussion of Jacobson, 
who is clearly a competitor of Berger, they said, "We 


don't recall ever once Jacobson's name coming up," and I 


THE COURT: How do you explain that your client 


Suggest that is somewhat preposterous on its face. | 
! 
| 


was able to penetrate the Philadelphia market with . number 
of rather substantial projects there, the federal courthousd. 
the museum as I remember it, a hospital, despite the fact 
that Berger was the so-called distributor covering that 
area? Did they prevent the Plaintiff trom going into the 
area? | 

MR. ELLENHORN: No. They made it as difficult 
as casera tia 

THE COURT: He did get in anyway. 

MR. ELLENHORN: We got in. Those are four or five | 
jobs over three or four years. 

THE COURT: If they were engaged in a conspiracy, 
you would not have gotten their merchandise. | 

MR. ELLENHORN: © They could not make it quite 
that emphatic without -- 

THE COURT: They said they prefer that the 
Plaintiff doesn't go in the area but they recognized 
the right of plaintiff to go in, and Plaintiff did go into 


the area. 


SE ORIEN, a Me 
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MR. ELLENHORN: We went in occasionally and 
Over great resistance. 
THE COURT: You did four rather substantial 


jobs. 


| 
| 
| 


MR. ELLENHORN: We do hundreds of jobs every year 
but the critical Point is we can't go into Philadelphia | 
now with Armstrong because we have been terminated. 

THE COURT: You can't go anywheres now. 

MR. ELLENHORN: That's right. What finally happene 
in the fall of "75, and I come back to Mr. Wiley's memo, 
when we went back into Philadelphia in a fairly big way 
with our Supply center and sent 6,000 advertisements into 
Philadelphia in November, Berger Acoustics complained 
and sent this memo, our brochure, to their Philadelphia 
office, and then three months or four months later, we 
were terminated. 

Now, your Honor, with respect to -- and they 
Still haven't explained why in March, why then were we 


terminated, They say, "We were projecting in two years 


from now your sales wouldn't be substantial." 


Indeed we already had booked with them over 
a half a million dollars worth of business this year 
which would place us in the top ranks of their own New 


York distributors. 
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An allegation has been made that our area 
of prime responsibility is larger than the others. That 
just is not the case. 

There is a fellow in Long Island, yes. But 
there are 15 distributors in New York City who cover 
the same general area that we do, and in this year of 


our decline so-called we rank third of those 15. The 


average Armstrong distributor -- let's just take the New 
York area. Forget Colorado or Arizona. The average 
Armstrong distributor in New York City according to the 
sales records produced at the depositions, does about 275 
to 300 thousand dollars a year with Armstrong. -.We did 


last year $600,000. We already booked $500,000 for 1976. 


Now, twice what the sheared New York distributor 
does, and this is in a time when we have been hurt by. 
the decline in comstruction, and we have had to consolidate 
our offices to some extent. 

Finally, they refer to a job in White Plains, 
the Texaco job that we secured, which is the largest job 
we have secured in a long time. It is a huge job. We 
secured that job by bidding the so-called ATS, integrated 


ceilings of Armstrong, and Mr. Snyder testified, and I am 


glad Mr. Wilkinson reminded me of it just now, that that ig 


a system which he conceded there is no compet tive 
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substitute for. 

It was very easy for Mr. Snyder at his deposition| 
to reel off and make the self-serving statement that "Wells 
we have other competitors who can do as well as we can.” 
But our records show that our supply center in 1976 
out of every hundred cents on the dollar, 78 cents came 
from Armstrong products, and our records show that if we 
had had no Armstrong products available to us over the last 
tvo or three years, we would have lost approximately 50 


to 60 percent. 


ay” ty, , 
THE COURT: Row do you answer his argument that yo 


were ready to do the White Plaine job with U.S. Gypsum? 

MR. ELLENHORN: What he ie geferring to is not 
the basic job, but there was some supplementary tile items 
that were going to go into the Pas which we were trying 
to geta:price on and if we dian get it from them we 
could get it from some others. There are other sources 
of some supplies, but the basic integrated ceiling system, 
the ATS system, is what the architect required. It is what 
we bid. It is what we got, and it is what gave us an $800,06 
job. 

We have about six major office buildings coming 
up in the next 60 days alone that we want to bid on, and it 


is our understanding that virtually all of these will requi gg 
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Armstrong products. I can't categorically state that we ma; 
not be able to beg one of those jobs with some other source 
I can't go that far. 

THE COURT: You say it is your understanding 


that these jobs will require Armstrong products. Is that 


something I can go by, your understanding? 


MR. ELLENHORN: No. That is the testimony of 
my Client. May I say this, your Honor. 

THE COURT: That is a vague kind of setup. I h: 
to deal with facts, you know, on this, especially whe. 
are asking for injunctive relief. 

MR. ELLENHORN: Your Honor, I request if there 
any doubt about this matter, the opportunity -- I perhaps 
should haverequested it earlier. I didn't understand that 
was the court's practice == to eald Mr. Jacobson, have him 
elaborate. 

THE COURT: There is no reason why it all could 
not have gone in the affidavit. I'm not functioning on 
the basis of a guess and a surmise. There must b2 some 
basis for it. 

MR. ELLENHORN: There is no question based on 
the testimony in the record already, the affidavits, the 
documents that we have submitted that Armstrong is by far 


our principal source of business, and I don't think the 


SOUTHERN Di (RICT COURT RFPORTERS. US. COURTHOUSE 


bbh 532 a 58 


law requires in order for us to show irreparable injury, 
that we will instantly vanish or that we have no other 
conceivable source. 

THE COURT: Suppose you get a trial within six 
months? 

MR. ELLENHORN: If we got a trial within six 
months, that would obviously be far better from our 
point of view than if we got one in two years. But in six 
months our supply center would have run out of Armstror 


materials completely. They will be out in about 30 day 


The supply center will be virtually. We will have lost 
a number of jobs, and more importantly, the word is 
around the industry already, around the architects, 

the contractors, the banks and so on, that Jacobson has 
lost its principal supplier, and of course it raises 


os 
questions in people's minds was it because of credit, wiat 


is the problem and so on. 

Now, I can't say to you, yes, if we go to trial 
in six months and we got a permanent injunction, obviously 
that would be better than waiting a long time, and we 


would ask for such an expedited trial in an event, but 


what I do say, and I think the number of cases have said 
it, is that the loss of good will of employees -- you 


have to make plans -- do we keep these people on? 
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cut back further and so on? The loss of your reputation, 
the loss of jobs and so on is sufficient to warrant, to 
ec nstitute irreparable injury. 
I don't think we have to show, and we will be 
Sibewaihe Closed down overnight in order to show ir- 
reparable injury, and I notice Mr. Wilkinson in his remarks 
to the Court didn't even make an effort to show how they 
will be prejudiced by an injunction, Where will the pre- 
| judice be to them if the Court issues an injunction in 
Six months from now? We logsé@, and our distributorship 
is terminated at that time. will they have been prejudiced | 
in the intervening six months? They will have made profits 
from us. That's what will have happened in the intervening 
six months. We wiil have placed orders with them and they | 
will have made money from us. Thank you, your Honor. | 
THE COURT: Mr. Wilkinson, I do want to ask you | 
the same question I asked your piivecanien without assuring 
the trial will be six months because a number of other 


cases have been pressing here a long time which will take 


| 
some time to try. Supposing this. case did go to trial within 


a reasonable amount of time. How would you be prejudiced 
if you continued to supply the plaintiff up to the time of 
tr:al? In other words, I am suggesting an accommodation 


without making a definitive ruling here. May ve I will - 
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the ruling. I don't know how I am going to rule, but 
Suppose you did supply the plaintiff until the date of —_ 
and gave you had a fairly prompt trial in this matter. How 
would you be prejudiced? 

MR. WILKINSON: Armstrong put very, very serious 
consideration into making this move prior to the time th 
they made the decision to terminate Jacobson. 

THE COURT: I understand. 

MR. WILKINSON: There were good reasons for doing 
Lt, ana those reasons constitute the prejudice. They foie 


that Jacobson wasn't doing Armstrong good, and in fact 


under these circumstances he was doing it harm. 


THE COURT: How was it doing it harm? 


MR. WILKINSON: Your Honor, it does not do 


> ee 3 * 2 2 | 
Armstrong good to have a “vistributor cover one of its widest, 


} 
} 
{ 


territories, and it is not a fact that other contractors 


1 
' 


in this area cover the same territory. They don't. Jacobson 


covers the widest territory. To have them doing a very, ver: 
poor job insofar as getting pee ern and covering the 
market places -- 
THE COURT: How are they doing a poor job as 
far as getting business is concerned? I don't follow 
that argument. 


MR. WILKINSON: First of all, and ‘iaybe the 
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most important thing -- 

THE COURT: If there has been a drop in business 
and you are concerned about that, as I understand it, 
you appointed no other distributor, what difference does 
it make? Maybe you have a point in mind. You may express 
it more clearly so I understand Lt. 

MR. WILKINSON: This really comes into Armstrong's 
philosophy of having a-- 


THE COURT: Never mind philosophy now. I suppose 
! 
every corporation would like to do business its own way, 


free of any restraints, but we are living under a system 


of laws that nust be respected, and my question-to you 
was assuming that I can give you afairly prompt trial, 


how would Armstrong be prejudiced if it serviced the 


plaintiff during that period of time, and I asked the other | 


side the same question. You tell me how you will be 


prejudiced is what I am asking you, 


MR. WILKINSON: Your Honor, Armstrong appoints 
a very limited number of contractors in the various areas 
of the country for a very, very specific reason, and that 
is because it has to have a working relationship with 


these people. These people have to go out and bid projects. 


They have to work with Armstrong and work together 


with getting a first class ceiling put up in a building. 
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That's the reason that Armstrong selects its distributors 


carefully. That's the reason it thinks it has to have 


a ‘close working relationship with them. When that breaks 
down, number 1, because of the kinds of letters and 
gripes and whatever --~ 

THE COURT: That's a personal relationship. | 

! 

That has nothing to do with the product that's put out final 
by the plaintiff. I don't understand there is any 
question about the quality cf its product, which is what 
eventually I suppose Arinstrong woulu be interested in. 

MR. WILKINSON: My point is that when that 
relationship breaks down for that reason plus the reason 
that from a business point of view the sales are declining, 
and much worse than that the bids are declining, and 
the contractor refuses to do anything but bid large jobs, 
that's a relationship that Armstrong just can't live with, 
and that's the damage. 


THE COURT: I don't think you have answered 


the question. I must say with due respect mMy question 
was very specific. We are talking about general terms, 
and I understand that. My question was if Armstrong 
was required to accept orders from the plaintiff from 


now until the date of trial, how would the defendant 


be prejudiced otherwise than dealing with a customer with 


ships from an economic point of view? How would they be 


injured? 


MR. WILKINSON: Your Honor, to be perfectly 


frank, I can't put that in terms of dollars and cents. 
THE COURT: All right. 
MR. ELLENHORN: Nothing further, your Honor, 


> COURT: I will take the papers under advise 


ELLENHORN: Thank you, your Honor. 


CLERK: Court stands adjourned. 


} * 
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EDWARD WEINFELD, D. J. 


TI's motion for a preliminary injunction presents 
the question whether a distributor has been terminated by a 
manufacturer for legitimate business reasons or in further- 


ance ci a conspiracy or combination in restraint of trade. 


The plaintiff, Jacobson & Co, ("Jacobson"), is a 
contractor in the business of furnishing and installing accous- 
tical ceiling tile and systems, partitions, and other interior 
assemblies. Jacobson also operates a "Supply Center" in 
Eliza’ 2th, New Jersey, from which it sells accoustical ceiling 
tile and other buiiding materials directiy to persons and in- 
stitutions who do their own installation. The defendant, 
Armstrong Cork Co. ("Armstrong"), is the nation's largest 


manufacturer of ceiling systems and materials. 


In March 1968 Jacobson was designated by defendant 
as an authorized distributor of its products in New York City, 


Long Island, Westchester and Rockland Counties (all in New 


York State), Fairfield County in Connecticut and Northern New 


Jersey. Plaintiff was one of a number of Armstrong dealers 
(1) 
in those areas, The distributorship arrangement did not 


(1 In Long island plaintiff was designated as ites abs 
distributor, 
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restrict plaintiff from selling Armstrong products outside 
the designated areas. The relationship of the parties con- 
tinued urtil March 19, 1976, when Armstrong notified Jacobson 
that its distributorship was terminated. Soon thereafter, 
plaintiff brought this action, claiming that the termination 
violates eeetecns. 1 and 2 of the Sherman ae We oe 3 
tne Clayton age and the Robi nson-Patman ea 

Plaintiff seeks a preliminary injunction restrain- 
ing Armstrong from t2rminating plaintiff as an authorized 
distributor and compelling Arm: rong to continue to sell its 
products to plaamtvist during the pendency of this litigation. 


Accordingly, the court must decide whether plainiiff{£ has made 


"a clear showing of either (1) probable success on the merits 


and possible irreparable injury, or (2) sufficiently serious 
questions going to the merits to make them a fair ground for 
litigation and a balance of hardships tipping decidedly" in 


(5) 
its favor, 


ere si 
(2) 4. Sec. S24. 
(4) 15° U0, 870. 13. 
sonesta Int'*i Hotels Corp. «7. Wellington Assoc., 483 F.2d 


24], 250 (20d Cir, 1973), Accord,.Triebwasser & Katz 
Petican Tei. :6 Tel, Cov, F.2d (20 Civ.» May 27, 


ix “The Merits © 


The gravamen of Jacobson's charge on this motion 
g g 


is that Armstrong terminated the distributorship because of 
Jacobson's resistance to Armstrong's unlawful restrictions 

on the resale of its products in areas outside of those 
designated in the distributorship agreement, Jacobson grounds 
its claim on United States v. Arnold Schwinn & ee which 
held that it is per se unlawful "for a manufacturer to seek 

to restrict and confine areas or persons with whom an article 
may be traded after the manufacturer has parted with dominion 
over sae If, as Jacobson contends, Armstrong's purpese to 
protect its other distributors against competition in their 
respective designated areas from Jacobson and thereby preserve 
the integrity of Armstrong's system of territorial distribution 


(8) 


contributed substantially to the decision to terminate, then 


footnote 5 cont'd 


1976); San Felippo v. United Brotherhood of Carpenters & 
goiners, 525 F.20 508, S11 (2d Cir, 1975): Dino DeLaurentiis 
Cinematogratica SipuA. Vv.) D=150) Inc. 366 F.2d 373, 375 (ada 
Cir. 1966). 


388 U.S. 365 (1967), 
id. at 379. 
-See Osborn v. Sinclair Ref. Co., 286 F.2d 832, 837 (4th Cir. 


1960), cere. denied, 366 U.S. 963 (1961)) Phillips v. Crown 
Central Pet. Corp., 395 F. Supp, 735,769 (BD, Md. -1975), 


plaintiff ultimately will be entitled to judgment. On 
the other hand, if the termination was solely for legitimate 
business purposes such as Jacobson's declining sales volume, 
its concentration on large jobs that were less profitable to 
Armstrong, and a deteriorating relationship brought about by 
Jacobson's many complaints, then Jacobson's claim must fail, 
As the parties recognize, the question is a factual cul 
To support its claim, Jacobson relies upon three 
aspects of its relationship with Armstrong. First, it cites 


the circumstances surrounding the establishment of its dis- 


tributorship and the resistance it later met when attempting 


to expand its operations in the Philadelphia area, where 

Armstrong had designated anothe:: @istributor. While Jacobson 
concedes that Armstrong acknowizdged the plaintiff's right to 
sell in that area, Jacobson contends that in fact Armstrong's 


actions belied its acknowledgments. Thus, plaintiff asserts 


Ne 


(9) Cf. Interpnoto Corp, y, Minolta Corp, 295 F,. Supp. 711, 
7203 (6.0.0.9) eked, 217 28 Gel teas tees), 


(10) The references to facts are drawn from the affidavits and 
exhibits the parties have submitted. Neither party re- 
quested an evidentiary hearing; the inquiry in any case 
turns not so much on the basic facts but on evaluating the 
infecences reasonably to be drawn therefrom. ‘See Semmes 
Motors, Inc. v. Ford Motor Co., 429 £524 1197, 1204-05 (a) 
Cir. 1970)+ SEC v.. Frank, 388 F.2d 486, 490-91 (24 Civ, 1963 
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that when it sought to penetrate the Philadelphia market 
Armstrong deliberately placed impediments in its way in 

order to favor Berger Accoustical Company ("Berger"), 
Armstrong's designated and principal aisectnukoe in that area; 
that Armstrong refused to quote prices or to provide technical 
assistance from its regional office in Philadelphia whenever 
plaintiff planned to bid on jobs or sell Armstrong products 
there; and that Armstrong intended by such inadequate servicing 


to restrain plaintiff's campetitive activity in the Philadelphia 


area in favor of Berge. While plaintiff does not contend that 
there is a direct nexus between its aztempis to bid jobs in 


Philadelphia in 1970-1972 and its termination in 1976, it does 


assert that its difficulties in entering the Philadelphia market 


because of impediments placed in its way by Armstrong illustrate 


Armstrong's desire to protect its territorial Cistribution sys- 


_ tem and provide a backdrop against which to view later events. 


Armstrong, on the cther hand, insists that it gave Jacobson all 


the assistance that it requested and points out that many of its 


local distributors do business outside their areas of primary 


responsibility. 


The second item plaintiff stresses relates to sales 


sf Armstrong products from Jacobson's Supply Center in Elizabeth 


© Re, 


544 a 


New Jersey. Whereas most Armstrong distributors install the 
products they sell, Jacobson sells from its Supply Center on 


a “materials only" basis. The institutions that purchase 


e. 


the material can reduce their costs by installing it them- 
SS 


a 


selves, and small contractors who otherwise lack access to 
Armstrong materi». can buy them from Jacobson and bid them 
on small jobs, In che fall of 1975 Jacobson intensified the 
selling activities of its Supply Center. ft sent a flyer to 
the trade offering Armstrong products at a substantial dis« 
count and mailed over 6,000 advertisements tc hospitals, 
schools, accoustical contractors and other potential customers 
in Pennsylvania, Southern New Jerse, and Delaware, icobson ww 
now asserts, in substance, that Armstrong received complaints 
from local distributors concerning these salss activities; 
that Armstrong regarded such activ’'ies as a threat to its © 
territorial distribution system; and that Jaceson's ternmana- 
tion was in part a reaction to its aggressive Suppl, Center 

sales practices, Although Armstrong takes the position that 7 
4t was unconcerned with Jacobson's Supply Center sales, there 
is evidence to the contrary, Berger complained to Armstrong 
‘about Jacobson's discount sales and its premotional literature, 


and an interoffice memo by Armstrong's general saies manager 


with respect to a Jacobson flyer not only takes note of it but 
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expresses the view that Jacobson's method of doing business 
would ange~ other distributors and would create problems for 
Armstrong. Armstrong contends, however, that its concern 

was not with the sales per se but with the manner of their 
promo-ion. It argues that the Jacobson's advertisements were 
harmful to its interests in that Jacobson disclosed its con- 
fidential price list and tended to disrupt its relationship 
with its other distributors by giving them a false impression 


that Armstrong had given Jacobson a special deal on prices. 


The third item upon which Jacobson focuses concerns 
a bid in February 1976 for the iustallation c# c@ilings ina 
federal office building in Atlanta, Georgia. Before submitting 
its’ bid Jacobson asked Armstrong for the pricing information 
and technical data Jacobson needed to determine whether it 
would bid Armstrong products on the job. Armstrong initally 
refused to provide the information unless Jacobson committed 
itself to bidding Armstrong material. Further, an Armstrong 
sales representative indicated that Armstrong did not want 
Jacobson kidding on jobs in the Atlanta area since Armstrong 
already had adequate coverage there from local distributors. 
Armstrong finally provided the necessary information when 


Jacobson objected that Armstrong's refusal to assist it was 
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"anticompetitive." Jacobson won the contract but did not 
bid Armstrong products. Jacobson was terminated as a dis- 
tributoi: three weeks later. Armstrong responds that its 
reluctance to aid Jacobson in bidding on the contract in 
Atlanta was not to thwart Jacobson's extraterritorial sales 


activities; rather, it was based on Jacobson's past history 


of using Armstrong's price quotations to predict the bids of 
other Armstrong distributors and to undercut them by bidding 


competing products. Armstrong emphasizes that it finally did 


give Jacobson the requested infurmaticno ard that Jacobson in 


fact did bid competing products and did win the contract tui 


the Atlanta job. 


Plaintiff contends that the €vidence as to the thro 
items referred to -« Armstrong's discouragement of Jacobsoa'!;; 
attempts to do business in Philadelphia, Armstrong's reactio: 


to the sales and promotional activities of the Supply Center, 


and Armstrong's recent unwillingness to assist Jacobson in 


bidding the Atlanta job -- justifies the inference that it 


was terminated for insisting on its right to reseli Armst ror 


products wherever and to whomever it chose. 


Armstrong, over and above its denials of wrongful 


conduct with respect to these Specified items, sets forth 
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business justifications for the termination of Jacobson's 
distributorship. First, Armstrong stresses that Jacobson's 
purchases of Armstrong's products dropped from about $1,100,000 
in 1973 to about $600,000 in 1975, with prospects of future 
Sale= at even lower levels. Moreover, Armstrong contends 

that Jacobson's jobs in recent years have been primarily large 
projects upon which Armstrong must offer a price discount, 
thereby yielding less profit to it. This, combined with 
Jacobson's cutback in personnel and its abandonment of its 
branch outlets, indicated poor prospects ahead for Jacobson's 
sale of Armstrong products. Tat in fact thie = a matter of 


concern to Armstrong aS warily as July 1974 and thereafter ap- 


pears from Armstrong's internal documents; indeed, one Armstrong 


official recommended Jacobson's termination for these reasons 


as early as the spring of 75, 


The second pu: iness reason advanced by defendant 
for its termination decision was what it terms a "deteriorating 
relationship" with Jacobson that began in 1974, worsened as 
time went on, and by 1976 became "intolerable." Documents 
presented upon this motion suggest that much of the friction 
between the parties resulted from Jacobson's frequent complaints 
about Armstrong's products, misinterpretation of spécifications 


9. 
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and other matters. Armstrong regarded the complaints as un- 
justified and mere pretexts by Jacobson to obtain unwarranted 


allowances 


Jacobson responds to Armstrong's asserted reasons 


for th. termination by noting that its sales volume, though 
less than it once was, is still relatively large. In 1975 

it ranked third among the fifteen authorized Armstrong dis- 
tributors in the northeast region, with sales more than twice 
those of the average distributon gic Moreover, it 
notes that other distributors who nad similer or even greater 
declines were not terminated. ‘Tt stresses that Armst+vong never 
terminated a distributor whose sales ap rcached Jacobson's in 
volume and that at the time of its termination Jazobson had 
placed firm orders for Armst-ong products in excess of $500,000. 
As to the alleged "deteriorating relationship" between the 
parties, Jacobson observes that prior to and at the time of 
termination no mention was made of this, suggesting that the 
claim is mere afterthought. Furthermore, it denies its com- 
plaints were more freguent than those of other distributors, 


none of whom have b2en terminated. 


What emerges from this summary of the parties' fact 
g 


contentions is that the reason for the termination of plaintiff's 


LO. 
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d@istributorship is in sharp dispute. At this juncture it 
cannot be said that plaintiff has made a compelling case of 
robable success on the merits; indeed, plaintiff with some 
understatement acknowledges that "[t]here is, of course, a 
chance that Armstrong will be able to prove that its refusal 
to 62al with Jacobson resulted from lawful business reasons 


and not an unlawful act in violation of antitrust laws." 


Courts have often recognized, however, that a clear 


showing of likelihood of success is not a sine quo non for 


preliminary reiief where the valance of herdsnips tips de- 


cidedly in favor of the movant. In suc’. cases the plaintiff 
need only “'rais[e] que<tions goin, to the merits so serious, 
substantial, difficr.at an? Go.btfui, as to rake them a fair 
ground for litigation and thus for imie Geliberate investiga- 
(i1) 
tion,.*” Measured against this alternative standard, plain- 
tiff has sustained its burden on this applicaticn. grakevk: 
ultimately is proved about the extent to which Armstrong 
hampered Jacobson's attempts to do business in Philadelphia, 


it is clear at le-st that Armstrong was adverse to such attempts 


and would have preferred that Jacobson confine its activities 


—o fa ee ee nr 9 enn enna mae 


eer 
(11) Semmes Motors, Inc. v. Ford Motor Co., 429 F.2d 1197, 1205- 
06 (2d Cir, 1970), quoting Hamilton Watch Co. v. Benrus 


ne 


Watoh Co.., 206 F.2a 7398, 740 (2d Cie. 1953). 


pa a 
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to its designated territory. Also, it is Significant that 

the cermination occurred barely one month after Jacobson bid 

@ large job in Atlanta against Armstrong's expressed prefer- 
ence that the job be left to its local contractors. So, too, 
in l‘ght of the substantial volume of Armstrong products that 
Jacobson continued to sell, it is questionable that it would 
have been terminated solely because of a decline in sales. 
Perhaps the "something extra" that proved decisive was the s80- 
Called "deteriorating relationship" between the parites, The 
possibility remains, however, that the ‘ajor source of friction 
was Jacobson's aggressive resale policies and its continued 
insistence upon selling wherever and to whomever it pleased. 

In short, the reason for Jacobson's termination on the instant 
record remains a matter of substantial doubt, It is a question 
that deserves more deliberate inquiry than is possible on this 
motion, made when the parties have not completed discovery ard 


(12) 
when all the facts are not before the court. 


Armstrong's contention that the termination, even if moti- 
vated by anticompetitive purposes, was mere "unilateral ac- 
tion" that does not satisfy the "contract, combination . aie 
or conspiracy" requirement of section 1 of the Sherman Act 
is without merit. That the termination decision was solely 
that of Armstrong, reached without consultation with third 
parties, would be of no moment if the termination was part 
of a general scheme to restrict sales by distributors out- 
side of their assigned territories. Cf. Albrecht v. Herald 
Co., 390 U.S. 145, 150 n.6 (1968); Quinn v. Mobil Oil Cco., 


12. 


II. iIrreparable Injury and. Balance of Hardships 


In light of the unresolved questions going to the 
merits, the equities that support the grant of a preliminary 
injunction in this case assume particular importance. At the 
outset, the court rejects the defendant's contention that 
money damages would make plaintiff whole if ultimately it should 
prevail. While there appear to be adequate substitutes for 
many although not qall Armstrong products, there is no doubt 
that Armstrong is the leader in the industry and that its 
products are often required in architect's specifications. 
Almost all of Jacobson's major ompet ters are Armstrong dis- 
tributors, and Jacebson's purchases from Armstrong far exceed 


those from other manufacturers.» Accordingi,, it is likely 


that Jacobson will be placed at some competitive disadvantage 


in bidding jobs if Armstrong's refusal to deal with it con- 


tinues. Whether or not this disadvantage would be as disastrous 


cece 


footnote 12 cor 'd 


oe Sy eG 279, 276 list Civ.) cert. denied, 398 U.S. 801 
(1967). Here plaintiff alleges such a scheme and has 
presented evidence which it claims supports its charge 
that the termination was motivated by Armstrong's desire 
to protect local distributors from competition from 
Jacobson. 
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as Jacobson contends, it is an injury that is difficult of 
precise calculation in dollars and cents, and this is a 
factor t aditionally relied upon to support injunctive relief. 
Moreover, Jacobson's advertisements for its Supply Center 
Stress that it is a full service supplier, with access to 

the material of all leading Manufacturers, Almost 803 of the 
Sales from Jacobson's Supply Center in 1976 have been of 
Armstrong products. Jacobson's loss of this major line would 
jeopardize plaintiff's good will and its position as a full 
line, full service Supplier, and the rick that its customers 
will turn to competitors who do have access to Armstrong as 
well as other products is substantial é1@ could result in im- 


(14) 
measurable harm, Whatever the haxcdship to Plaintiff, it 


heavily Outweighs any supposed inconvenience that defendant 


will suffer when the injunction issues. Defendant concedes 
that it will not encounter any financial loss Sy continuing 


to deal with the Plaintiff. Understandably it is reluctant 


(13) See, €.9., Interphoto Corp. V. Minolta COED; 2h7 2a G21: 
622 (2d Cir, 1969), aff'g 295 F. Supp. 711 (S.D.N.Y. 1969); 
Bergen Drug Co, v, Parke, Davis & CO., 307.P.294 725, 728 
‘3d Cir, 1962), 


£. Interphoto Corp. Vv. Minolta Corp,, 295 F. SOP «Fide 
2G (8.0. Ni¥.); als 5, 417 £94) 6.39 (2d Cir. 1969); Bergen 
Drug Co. v. Parke, Davis ¢§ Cos, 37 F.28 725, 728 (34 cir. 
1962); McKesson & Robbins, Inc. v. Charles PLizer & Co,, 
235 F. Supp, 743, 749-50 (E.pD. Pa. LIGA). 


L4. 
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to do so, but that the parties' relationship may -be strained 


does not foreclose relief. Moxzover, this is an insubstantial 
matter, since defendant has agreed, despite the termination 
notice, tc sell plaintiff material so that it can fulfill 
contracts that were outstanding at the termination date. Thus, 
there will be, in any event, a business relationship Seeecen) 
them that will continue for some time. The court's usual re- 
luctance to issue a mandatory injunction disappears in the ab- 
sence of any real harm t» the defendant and the need to restore 
the status quo pending final fresolution of the difficult issues 


that have been raised. 


Since plaintiff has made a clear showing of suffi- 
ciently serious questions going to the merits to make them a 
fair ground fcr litigation and a balance of hardships that 
tips decidedly in its favor, the motion for a preliminary in- 
Junction compelling Armstrong to continue to sell products 
to it ie granted. Tt.t6 hardly necessary to add that the 
granting of this relief is no indication of the court's view 
of the merits of the controve:rsy, the resolution of which must 


(15} 
aWait atrial. 


(15) See, e.9., Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 7: 
742 (2d Cir. 1953); Missouri-Kansas-Texas R.R. v. Randolph, . | 
182 F;2d 996, 1000 (8th Cir. 1950); United States v. Pennzoil J 


% €, 
dod @ 


Submit order on consent, 


Dated: New York, New York 
July 2, 1976 


footnote 15 cont'd 


Co,, 252 F, Supp. 962, 987 (W.D. Pa. 1965). 


16, 


Affidavit of David N. Ellenhorn, Sworn to July 9, 1976 


UNITED STATES DISTRICT COURT SER a 
SOUTHERN DISTRICT OF NEW YORK 


JACOBSON & COMPANY, INC., 
Plaintiff, 
76 Civ. 2376 (EW) 
- against - 
ARMSTRONG CORK COMPANY, 


AFFIDAVIT 
Defendant. 


STATE OF NEW YORK ) 
tae Sian: 
COUNTY OF NEW YORK ) 


DAVID N. ELLENHORN, being duly sworn deposes and 


1. YT am a member of the Bar of this Court and of 
Moses &' Singer, attorneys for plaintifi. I submit this 
affidavit in support of plaintiff's proposed order on its 
motion for a preliminary injunction and in opposition to 
defendant's proposed order. 

2. Defendant's proposed order contains a Stay of 
the pre.iminary injunction pending an appeal by defendant to 
the Court of Appeals for the Second Circuit. We respectfully 
submit that such a stay would be inconsistent with Your Honor's 
opinion, which recognized that plaintiff will suffer irreparable 
injury wi fhout a preliminary injunction and that issuance of 
the injunction will cause no injury to defendant. A stay 
thus would, "be tantamount to deciding that the interlocutory 
injunction was improperly granted." 7 Moore's Federal Practice 
“6205 at p. 62-26. Defendant's request for a stay should 
therefore be denied. : 

3. Defendant's proposed order also includes a pro- 


vision directing that the trial of the action, "be held within 
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six months of the date of this order, or as soon as possible 
thereafter as is consistent with the Calendar of the Court." 
We believe that this provision should not be included in the 
order. As Your Honor is aware, plaintiff has vigorously and 
expeditiously pursued this case. The action was started with 
a request by plaintiff, which was granted by Your Honor, for 
expedited discovery. Plaintiff thereafter examined three of. 
defendant's executives and obtained production of a large 
number of documents. After the hearing on plaintiff's motion 
for a preliminary injunction, plaintiff continued to press 
forward and, on July 2, 1976, plaintiff took the deposition 

of Paul Langan, a former employee of defendant who had partial 
responsibility for plaintiff's account. Plaintiff has also 
served a subpoena duces tecum on Berger Acoustical, Inc., 

and is in the process of making arrangements to examine that 
firm as a witness. In contrast, the defendant has sought no 
discovery whatsoever during the six weeks in which this action 
has been pending. 

4. In this circumstances, it is surprising that 
defendant should now request that the Court order a final 
trial of the action within a short and specified time period. 
While plaintiff shares defendant's desire for a prompt trial, 
we believe it would be inappropriate to include a provision 
in the Court's order of the kind proposed by defendant in view 
of the fact that plaintiff has moved so expeditiously. If 
Dlaintiff does not continue to do so, defendant can of course 
move for appropriate relief at that time. 

5. For the foregoing reasons, it is respectfully 
requested that Your Honor issue the order in the form proposed 
by plaintiff and not in the form proposed by defendant. 


Jie UL Wank Arar 
David N. Ellenhorn 


Sworn to before me this qth 


uly, 1976. 


Cy 

Ning G] Aen, 

NOZARY PUBLIC 
HUGLINET PE Ace 

NOTAWY PunLIl. Sta oe ata tree 
No. 31-491 /644 

Qual ted in thew Yor County 
Comesgion kapves Yat 30, tysk 


Affidavit of James R. Withrow, Jr., Sworn to July 12, 1976 


UNITED STATES DISTRICT COURT Board 


SOUTHERN DISTRICT OF NEW YORK 


JACOBSON & COMPANY, INC., 
Plaintifey, : Civ. 2376 (EW) 
-against- : AFFIDAVIT 
' ARMSTRONG CORK COMPANY, 


Defendant. 


; STATE OF NEW YORK) 
Py SS... 
! COUNTY OF NEW YORK ) 


JAMES R. WITHROW, JR., being duly sworn, deposes and 


1. I am a member of the bar of this Court and of the 
law firm of Donovan Leisure Newton & Irvine, 30 Rockefeller Plaza, 
; New York, New York 10020, counsel to defendant Armstrong Cork 


| Company in the above-captioned action. 


2. Counsel for plaintiff Jacobson & Company, Inc. 

: ("Jacobson") and defendant Armstrong Cork Company ("Armstronc") 

! have each shown to the other its proposed form of order and have 

aoe on the phone and met on July 9, 1976 to try to resolve the 
| dicterences between their differing forms of order. Counsel have 
coached agreement as to the provisions that were in conflict, 
except for those suggested by defendant providing for a stay 

ae an expedited appeal and for trial on the merits in six 
! 


.months time. Accordingly, I submit separately herewith for 


| 
ithe Court's consideration defendant's proposed order, a copy of 
| 


‘which is annexed. The order we are submitting differs from 
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plaintiff's proposed order only in its last two paragraphs, which 
provide for such a stay and for trial cr. the merits in six 


months. , 


3. The order Armstrong proposes includes a provision 
for a stay pending appeal, provided that Armstrong makes prompt 
application to the Court cf Appeals for an expedited appeal. 

We respectfully submit that there are substantial grounds .or 
an appeal on the merics as to the want of an adequate snowing 


both of unlawful conduct by Armstrong and the need for an 


| 

i 

this Court's order of a temporary injunction, and we will promptly | 

|} file a motion for an expedited appeal. Such a motion has in fect 
already been drafted, and a copy thereof was sent on July €, 1976 
to counsel for Jacobson along with our preliminary draft of the 

order to be submitted on this Court's opinion of July 2, 1976. 

| The pxduased motion for an expedited appeal provides fox 

| Armstrong's brief to be filed on July 27, 1976, a little over 

| two weeks from now, for Jacobson's brief to be filed on Auyust 12, 

| 1976, and for arcument to be heard during the week of August i6, 
1976, the only week in August when the Court of Appeals will sit. 


This application is consistent with the Court of Appeal's stated 


| 
| 
injunction pendente lite. We will appeal expeditiously from 
| 


| practice, Interenoto Corp, v. Minolta: Corp., 417 F:i2d 621. (24 Giz. 
1969), to grant a preference to appeals from orders granting or 
denying a temporary injunction. 


The requirement that Armstrong resume doing business 


with Jacobson will be both onerous and disruptive for the reasons 


oppcesition to the motion for a temporary injunction. On the 
other hand, we respectfully submit that Jacobson will not be 
prejudiced by the brief stay sought. for the period of such a 
highly expedited appeal. Prior to the filing of this action, 


Armstrong agreed to fill orders for Jacobson's then existing 


ror 
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/ from other manufacturers can clearly permit Jacobson to pursue 
its business interests during the brief period which will be 
required for an expedited appeal. Indeed, we have just been 
informed by Armstrong of its recent discovery .that, since 

its termination, Jacobson has been acqu. ing Armstrong products 
through a local Armstrong contractor. Moreover, the five week 
period between the entry of this Court's oxyder and the week in 
which argument will be sought is substantially less than the 
nine weeks peanech Jacobson's termination and the time this action 
was filed and a temporary injunction applied for. Of course, 
should Jacobson find in the future that the existence of the 
stay is in fact causing it significant difficulty in its 
business activities, it is always at liberty to apply for dis- 


solution of the stay. 


4. The last paragraph of defendant's proposed form 


of order provides for a trial on the merits of plaintiff's 
action within six months.’ In view of the serious damage that 
we contend Armstrong will suffer until the matter is resolved 
on its merits, and in view of plaintiff's allegations of injury 
on its motion for a temporary injunction, we believe that this 
action warrants a prompt trial on the merits. The six month 


period we have chosen comports with Your Honor's suggestion 


during oral argucent of plaintiff's motion for preliminary 
relief, that a trial within six months or some other reasonably 
short period consistent with the press of this Court's other 
business would minimize any damage to either side, whether the 


temporary injunction be granted or denied (Transcript, pp. 58-60). 
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commitments prior to his termination as an Armstrong contractor, : 
me and the availability of comparable ceiling systems products » 
" 
| 


: ; b 
a * ‘ 3 stich eee : : 3 iia 
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Moreover, although counsel for plaintiff refuses now to consent 
to a trial within six months, it is noteworthy that on oral 
argument of plaintiff's motion he said "[{i]f the injunction is 
issued, we are willing to enter into any kind of stipulation for 
an expedited trial. . .that is reasonable" and specifically went 
on to mention the time periods of three months and six months 
(Transcript, p. 24). In addition, since our request fue a six 
month trial is independent of our request ee a stay and our 
plans to seek an expedited appeal, if we obtained a reversal of 
the Court's decision granting preliminary ree: a prompt trial 


would certainly be in plaintiff's interest as well. 


WHEREFORE, it is respectfully submitted that the 


Court adopt defendant's proposed form of Order. 


James R. Withrow, J 


Sworn to before me this 


[ath day of July, 1976. 


S fase. Bat 


Notary Public 
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SOUTHERN DISTRICT OF NEW YORK 


| JACOBSON & COMPANY, INC., 
Plaintiff, : 76 Civ. 2376 (EW) 
~against- eee, ORDER 
ARMSTRONG CORK COMPANY, 


Defendant. 


IT IS HEREBY ORDERED that plaintiff's motion for a 
preliminary injunction is hereby granted and that, upon the — 
filing by plaintiff with the Clerk of a bond in the sum of 
$10,000 with good and sufficient surety, the defendant, its : 
agents, servants, and employees are directed to sell to plaintiff 
defendant's ceiling systems products on such terms, conditions 
and prices, and with the same services, as regularly provided 
to Armstrong ceiling systems contractors, pending weeLeeLGn 


of the merits of this action upon trial; 


IT IS FURTHER ORDERED that: 

plaintiff shall promptly confirm in writing 

to defendant's Saddlebrook, New Jersey office 
all orders for jobs awarded to plaintiff for 
its installation, which writing shall state 

the job name and location, material and footage 
or units, approximate shipment date, and any 
eff-list or’ special price granted by defendant; 


and 
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plaintiff shall promptly confirm in writing 
to defendant's Saddlebrook, New Jersey office 
all its orders for plaintiff's warehouse, which 
writing shall state material and footage or 
ieite and each such order shall be shipped a 
defendant within the times specified in 
defendant's then current published shipping 
wok teekee applicable to all Armstrong ceiling 
systems contractors, or as soon thereafter as 


the stated material and footage is commercially 


available; 


IT IS FURTHER ORDERED that the foregoing provisions of 


this order be, and they hereby are, stayed pending appeal therefrom 


by defendant, provided that defendant promptly file an application 


in the United States Court of Appeals for the Second Circuit for 


an expedited appeal to be hear the week of August 16, 1976; and 


IT IS FURTHER ORDERED that trial of the merits of this 
action be held within six months of the date of this order, or as 


soon as possible thereafter as is consistent with the calendar 


New York, New York 
July , L976 


| 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


JACOBSON & COMPANY, INC., 
Plaintiff, : 76 Civ. 2376 (EW) 
- against - 
ARMSTRONG CORK COMPANY, i ORDER 


Defendant. 


IT IS HEREBY ORDERED that plaintiff's motion for a 
preliminary injunction is hereby granted and that, upon the 
filing by plaintiff with the Clerk of a bond in the sum of 
$10,000 with good and sufficient surety, the defendant, its 
agents, servants, and employees are directed to sell to plaintiff 


defendant's ceiling systems products on such terms, conditions 


and prices and with the same services, as regularly provided to 


Armstrong ceiling systems contractors, pending resolution of 
the merits of this action upon trial; 

IT IS FURTHER ORDERED that: 

(a) plaintiff shall promptly confirm in writing 
to defendant's Saddlebrook, New Jersey office 
all orders for jobs awarded to plaintiff for 
its installation, which writing shall state 
the job name and Jocation, material and 
footage or units, approximate shipment date 
and any off-list or special price granted by 
defendant; and 
plaintiff shall promptly confirm in writing 


to defendant's Saddlebrook, New Jersey office 


all its orders for plaintiff's warehouse, 
which writing shall state material and footage 
or units and each such order shall be shipped 


by defendant within the times specified in 


defendant's then current published shipping 


estimate applicable to all Armstrong ceiling 
Systems contractors, or as soon thereafter as 
the stated material and footage is commercially 


available. 


Dated: New York, New York 


July 


‘ay 2976 
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